UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW Y ORK

RODNEY STEVEN SKINNER,
01 Civ. 6656 (DAB) (AJP)
Petitioner,
REPORT AND RECOMMENDATION

-against-

GEORGE B. DUNCAN, ROBERT M.
MORGENTHAU & ELIOT L. SPITZER,

Respondents.

ANDREW J. PECK, United States Magistrate Judge:
To the Honorable Deborah A. Batts, United States District Judge:

Pro se petitioner Rodney Skinner seeks a writ of habeas corpus from his June 23,
1997 convictionin Supreme Court, New Y ork County, of first degreeassault, three counts of second
degree criminal possession of aweapon, and fourth degree tampering with awitness, and sentence
totwenty-fiveyearstolifeimprisonment, reduced on appeal to seventeenyearsto lifeimprisonment.

(Dkt. No. 1: Pet. 111-4,9.) SeePeoplev. Skinner, 269 A.D.2d 202, 202-03, 704 N.Y.S.2d 18, 19-

20 (1st Dep't 2000). Skinner's habeas petition dlegesthat: (1) he was arrested without probable
cause and his coat and identifications werefruits of that unlawful arrest (Pet. 11112(A)-(B)); (2) the
prosecution failed to disclose a cooperation agreement with Skinner's co-defendant and withheld

various police reports (Pet. 1 12(C)); (3) the joinder of the indictments against him subjected him
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to Double Jeopardy (Pet.  12(D); (4) trial counsel Lynne Stewart was conflicted because she was
facing indictment by the same District Attorney's Office that was prosecuting Skinner and she
provided ineffective assistance in various ways (Pet.  12(E)); and (5) the use of awitness's grand
jury testimony violated Skinner's Confrontation Clause rights (Dkt. No. 19: Traverse at 49-53).
For the reasons set forth below, Skinner's habeas petition should be DENIED.
FACTS

On January 31, 1996, Rodney Skinner, Anthony Wager and Anibal Rosa were
arrested in connection with aconfrontation with arival drug gang, including Jehu Moralesand Juan
Rivera, on East 11th Street in Manhattan. (Dkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br. at 3-4; Pet.
Ex. B: State 1st Dep't Br. at 2.) Skinner, Wager, Rosa, and an unidentified individual displayed
weaponsand demanded to seethe deal ers bosses, who they believed wereresponsiblefor themurder
of their friend Will Rodriguez earlier that day. (Skinner 1st Dep't Br. at 3-4; State 1st Dep't Br. at
1-2.) According to Morales, as the four men began to walk away, Wager, Rosa, and the other
individual punched Moralesand shot himinthelegs. (Skinner 1st Dep't Br. at 4; see State 1st Dep't
Br. at 2.) Skinner, Wager, and Rosa were arrested shortly after. (Skinner 1st Dep't Br. at 4; State
1st Dep't Br. at 2-3)

Skinner, Rosa, and Wager were charged with first degree assault and three counts
each of second and third degree criminal possession of aweapon. (Skinner 1st Dep't Br. at 4; State
1st Dep't Br. at 3.) Before trial, Wager pleaded guilty to third degree criminal possession of a
weapon and was sentenced to one and one-third to four yearsimprisonment. (Skinner 1st Dep't Br.

at 4; State 1st Dep't Br. at 3 n.1.) Rosa pleaded guilty to second degree criminal possession of a
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weapon and was sentenced to one and one-hdf to four and one-half years imprisonment. (Skinner
1st Dep't Br. at 4-5; State 1st Dep't Br. at 3n.1.)
Skinner's Arrest for Witness Tampering and Consolidation of the Indictments

On September 24, 1996, Skinner (who was out on bail for the shooting) was arrested
for making threats to prosecution witnesses, including Juan Rivera, Dominic Rosado, and Jehu
Moraes (Dkt. No. 1: Pet. Ex. B: State 1st Dep't Br. at 3-4; see Pet. Ex. A: Skinner 1st Dep't Br. at
4.) Indictment number 8190/96, which superceded 8151/96 (Dkt. No. 1: Pet. Ex. C: Miscellaneous
Certificate No. 19451), charged Skinner with three counts of third degree intimidating awitnessand
one count of fourth degreetampering with awitness. (Skinner 1st Dep't Br. at 4; State 1st Dep't Br.
at 4; seealsoDkt. No. 19: Traverse Ex. F: 10/11/96 Arraignment Transcript ["Arr."] at 1-2; Traverse
Ex. C: Indictment No. 8190/96.)

The State's motion to consolidate the two indictments was initially denied on
November 14, 1996, before Skinner's co-defendants pleaded guilty. (Dkt. No. 8: 11/14/96 Justice
AltmanDecision.) After Rosaand Wager pleaded guilty, the Staterenewed itsmotion toconsolidate
the indictments, which was granted in a written decision dated January 23, 1997. (Dkt. No. 8:
1/23/97 Justice Altman Decision.)

Pre-trial Suppression Hearing

Skinner moved to suppress his black jacket and the line-up identifications of himon

theground that hisarrest was not supported by probable cause, and a Dunaway/M app/Wade hearing
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was held on January 24 through January 27, 1997. (Suppression Hearing Transcript ["H."] at 1-3,
278, 288.)Y

On January 31, 1996 at 1:00 am., Officer Maiorano and Sergeant Kelly werein a
police car at Avenue B and East 12th Street when an individual ran up to the car and stated that "his
friendwasjust shot." (Maiorano: H. 4-5, 11-12.) The officersdroveto the scenewith theindividual
and found a man who apparently had been shot, lying on ground, hislegs bleeding. (Maiorano: H.
5-6, 13.) "[T]wo or three males" at the scene told the officers that "there were approximately five
to ten male Hispanicsinvolved in this' incident. (Maiorano: H. 6-7, 14.) One male, "wearing a
green puffy jacket," was six-foot-twoand either Black or Hispanic, in hisearly twenties. (Maiorano:
H. 7.) The witnesses stated that two other males were with him, both wearing black jackets, one
leather and the other "puffy." (Maiorano: H. 7.) Thewitnesses also said that the perpetrators "had
guns.” (Maiorano: H. 9.) Sergeant Kelly broadcast adescription of the perpetrators provided by the
man who stopped the police car (Kelly: H. 122; see also Maiorano: H. 7, 10, 16-18), as follows:
"between five and ten male Blacks and Hispanics, one was around six foot. . . . [and] had a green
jacketonand ... another malethat had ablack jacket and . . . ablack leather hat. They fled on foot
east on 11th Street . . . between Avenue B and C." (Kelly: H. 118; see also Adams: H. 41-42, 70;

Hernandez: H. 82-83.)¢

¥ The second portion of the hearing addressed the propriety of the photo arrays and line-up
procedures under Wade. The State called sx witnesses, including three detectives and two
investigators for the District Attorney's Office. (See generally H. 100, 125-257). At the
conclusion of the hearing, the Court found that neither the photo arrays nor the line-up
procedures were unduly suggestive. (H. 298-99.)

Z At Skinner's counsel's request, a recording of this radio transmission was admitted into
(continued...)
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Lieutenant Hernandez was at adifferent homicide sceneabout "four blockssouth and
two avenues east” of the shooting when he heard a radio transmission that someone had been shot
in the legs and the possible perpetrators, "goproximately 10 male Hispanics/Blacks," werefleeing
eastbound from 11th Street and Avenue C. (Hernandez: H. 22-24.) According to Lt. Hernandez,
theradio transmission stated that asix-foot-two, Black or Hispanic malewaswearing a"green puffy
jacket" and the othershad "dark clothing, dark jackets." (Hernandez: H. 24.) Lt. Hernandezand his
driver Officer Adamsobserved agroup of threeor four males"joggingthrough thewal kway between
the FDR Drive and Avenue D, going south approaching 6th Street." (Hernandez: H. 25-26, 80-81;
Adams: H. 42-43.) Upon following the group to investigate further, Lt. Hernandez "noticed thetall
male with a green [goose down] jacket in the company of two other males,” who were wearing
"black coats." (Hernandez: H. 26-28.) When the officers goproached the mae in the green jacket,
heran away and two officers pursued him. (Hernandez: H. 29.) Officer Adamsobserved thefleeing
mal e place something about six incheslong in agarbage can (Adams: H. 44,47, 71, 76), from which
Officer Gorman later recovered a loaded .9 millimeter pigol. (Gorman: H. 95-96; see also
Hernandez: H. 32-33, 90). Officer Adamstestified that theindividud in the green puffy jacket was
co-defendant Anthony Wager. (Adams: H. 48.)

Officer Adams held at gunpoint the two men in black coats, who Lt. Hernandez and
Officer Adams both testified were Skinner and co-defendant Anibal Rosa. (Hernandez: H. 30, 86;

Adams: H. 44-45.) As Officer Adams approached, Rosa stated that he had a gun in his left coat

[N

(...continued)
evidenceat the hearing and played during Sergeant K el ly'shearing tesimony. (H. 19; Kelly:
H. 120.)
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pocket; Officer Adams recovered a .38 revolver from him. (Adams. H. 45-46, 72-73; Hernandez:
H. 30-31, 33, 88.) Lt. Hernandez handcuffed Skinner, who "gave [him] alittle resistance,” while
Officer Adams handcuffed Rosa. (Hernandez: H. 31, 89; Gorman: H. 95.)

Thedefensedid not call any witnessesat thehearing. (H. 257, 279.) Defense counsel
Lynne Stewart argued that there was not a sufficient description of Skinner for the officersto have
had probable cause to arrest him, and thus his jacket and subsequent identification should be
suppressed. (H. 258-61.)

The Court denied Skinner'smotionsto suppresson February 5, 1996, ruling fromthe
bench that the police had probable causeto arrest kinner. (H. 288-97.) The court found that while
Skinner argued that a description of a"'male black or male Hispanic in a black jacket™ does not
provide probablecauseto arrest, Skinner had "ignore|d] the amplifying details which accompanied
that description.” (H. 295-96.) Specifically, the court found that

Defendant [ Skinner] was, infact, apprehended d ong withtwo other male Hispanics,
one of whom was wearing a black jacket asindicated in the description, and the other male
who matched the most detailed description, that is, amaeblack or Hispanic, approximately
6'2 wearing a green puffy jacket.

These descriptions were given to the police officersavery short time after the crime
had occurred, they were immediately relayed to the apprehending officers who were avery
short distanceaway and the apprehending of fi cers spotted the suspectsimmediately after they
had listened to the descriptions.

Furthermore, the fact that the man in the puffy green jacket threw an object onto a
garbage canimmediately upon see ng the police officersandimmediatey beforefleeing, (an
object which was subsequently discovered to be agun), and thefact that theindividual inthe
black jacket who was with the defendant immediately told the officers quote, "1 have [a]

gun,” close quote, and that gun was recovered from that defendant, this gave the officers
probable cause to arrest [ Skinner].
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(H. 295—97.)9’
Skinner's Trial

The Prosecution Case

The State's witnesses included various police officers, detectives, and investigators,
the shooting victim, Jehu Morales, and several eyewitnesses, including Juan Riveraand Dominick
Rosado. (SeeDkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br. at 14-25; Pet. Ex. B: State 1st Dep't Br.
at 6-19.) Juan Riveratestified at trial that Skinner put a.9 millimeter gunto hishead. (Rivera: Tr.
120, 159.) Riveratold thegrand jury that Wager shot Jehu Morales, but at trial he said that Wager
had a gun but did not shoot Morales. (Rivera: Tr. 223-25.) "According to Jehu Morales, [ Skinner]
approached with Anthony Wager and Anibal Rosa, pulled out a9 millimeter gun and was walking
around pointing it at various people." (Dkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br. at 18, citing
Morales Tr. 831-32.) Wager asked who wasselling "Dead Presidents” brand heroin, Morales said
hewas, and Wager told Moralesto tell hisbossesthat they were going to get it for killing hisfriend.
(Morales: Tr. 829, 830, 833.) After ascuffle, Moraleswas shot intheleg. (Morales. Tr. 833-35.)
Moralestestified that the person who shot him was "[1]ight skin[ned] with . . . agoose [down] coat

with purple and black," with no facial hair, no sunglasses, and no hat. (Morales: Tr. 922-23, 943.)

2 When Skinner's counsel Stewart pointed out that there were only two men described in
Sergeant Kelly's radio description, "one in the green jacket and one male wearing a black
leather coat and ablack leather hat . . . [and] no mention of any other maein ablack jacket"
(H. 300-01), thejudge agreed that "in fairnessto thisrecord . . . it may well be that theradio
broadcasts were limited to the two descriptions.” (H. 301-302). Nevertheless, the judge
found that "as amatter of law, [he] would not find that that variation inthe testimony would
change the conclusion of law that this Court would reach with regard to the totality of the
other circumstances." (H. 302.)
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Morales stated that right before he was shot, Skinner "was walking around with the gun pointing it
at al of us" (Morales: Tr. 944.)

Rosado'sgrand jury testimony wasread into evidence (Rosado: Tr. 754-59), following
aSirois” hearing outside the jury's presence, at which Rosado stated that he would rather be jailed
for contempt than testify at Skinner'strial because he believed that testifying would threaten hisand
hisfamily'ssafety. (Rosado: Tr. 353; see generally Rosado: Tr. 340-53; see also Connelly: Tr. 755-
59 (Rosado told D.A.'s investigator Connelly that he would not testify for fear he would be killed
by Skinner or hisassociates).) The court determined that "since theunavailability of thiswitnessto
testify at trial was procured by the misconduct of the defendant,” the court would permit the State
to read into evidence Rosado's grand jury testimony. (Tr. 364-65.)

Rosado'sgrandjury testimony identified Skinner's pictureasthe person who put agun
to Juan Rivera's neck while one of Skinner's companions shot Jehu Morales. (Rosado: Tr. 766-62,
775.) Rosado'ssecond grand jury testimony, also read to thejury, stated that after hisfirst grandjury
testimony, he saw Skinner in the street. (Rosado: Tr. 776.) Rosado testified that Skinner told him
that there were some people testifying against Skinner and when he finds out who they are, heis
"goingto blast them," going to "waste anybody that's going to testify againg him when hefindsout,"
holding hisfingers to ssmulate shooting agun. (Rosado: Tr. 777-79.)

Detective Fiorica, a police ballistics expert (Forica: Tr. 468-71), testified that the
shell casing and the bullet that hit Moraleswere not fired from the .9 millimeter gun that wasfound

in the garbage can and believed to be Wager's, and could not have been fired from the .38 revolver

4 See Point V below.
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found on Rosa. (Fiorica: Tr. 476-77.) Detective Forica concluded that the shell casing and the
bullet that hit M orales came from two different weapons, neither of which wasrecovered. (Fiorica:
Tr. 476-77, 481-82.) In other words, there were at least four firearms at the scene of the shooting.
(Fiorica: Tr. 483.)

The Defense Case

Skinner's defense was alibi. (Dkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br. at 26.)
Skinner testified that he was innocent of the crimes charges and had not tried to intimidate any
witness. (Skinner: Tr. 1274-75, 1349, 1353-54.) Skinner testified that he was at his mother's
birthday party at the time of the shooting, starting at about 11:30 p.m., and that he called Anna
Riverabeforeleaving”[a] littlebefore 1" am. from hismother's phone (Skinner: Tr. 1304-06, 1370.)
Skinner testified that after 1 a.m., heleft the party and met AnnaRiveraoutside her building, located
behind his mother's building. (Skinner: Tr. 1307.) Asthey were walking to the parking lot, "two
young men came running towards [him.] Well, actually they were walking." (Skinner: Tr. 1308.)
Then, "inamatter of seconds abunch of copsjust came out of nowhere, [said] freeze, [and had] their
gunsout.” (Skinner Tr. 1308.) Lt. Hernandez searched, handcuffed, and took Skinner to theprecinct.
(Skinner Tr. 1308-10, 1315-16.)

When the State confronted Skinner on cross-examination with the fact that no call
was made from Skinner's mother's phone to Anna Riveras phone after 7:46 p.m. that evening,
Skinner stated that he used a cellular phone. (Skinner: Tr. 1375-76.) When the State pointed out
that credit records showed his cellular phone had been turned off in 1994, Skinner said he used a

"cloned" phonethat "aguy intheneighborhood" turned onfor him. (Skinner: Tr. 1377-79, 1394-96.)
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Skinner's mother, Kay Skinner, his aunt, Evelyn Taylor, and afamily friend, Eddie
Rosario, testified that Skinner was at hismother's birthday party between 11:00 p.m. and 1:00 am.
on the night of the shooting. (K. Skinner: Tr. 985-98;% Taylor: Tr. 1105-10; Rosario: Tr. 1130-32.)
LuisGuzman, Rd ph Hittmanand Robert Caballero testified to Skinner'sreputation for peacefulness
and honestly, but conceded that they did not have knowledge of Skinner'scomplete criminal record.
(Guzman: Tr. 1044-59; Hittman: Tr. 1337-43; Caballero: Tr. 1502-12.) The parties stipulated that
had Betty White been called, she would have testified that "she was aware of Rodney Skinner's
reputation for nonviolence and peacefulness” within the school community on the lower east side
of Manhattan. (Tr. 1611-14.)

To rebut Skinner's character evidence, the State called Anibal Rosa's sister Brenda
Rosa, and mother Manerva Rosa, who both testified that Skinner had a reputation for violence.
(B. Rosa: Tr. 1557-62, 1568; M. Rosa: Tr. 1574-81.) BrendaRosadenied that her testimony would
help her brother, Skinner's co-defendant, because "[t]he plea that he copped” aready included
agreement that he would be sentenced to one and one-half to four and one-half years. (B. Rosa: Tr.
1564.)

Verdict and Sentencing

On February 21, 1997, the jury found Skinner guilty of first degree assault, three
counts of second degree criminal possession of a weapon, and fourth degree tampering with a

witness. (Tr. 1830-37.) Skinner was found not guilty of the third degree weapon possession and

g The prosecution’s cross-examination of Kay Skinner established that she had provided alibi
testimony for Skinner in three previous cases in which he was convicted. (K. Skinner: Tr.
1001-11; see also Skinner: Tr. 1355-65.)

H:AOPIN\SKINNER



11

witnessintimidation charges. (Tr. 1831-37.) SeealsoPeoplev. Skinner, 269 A.D.2d 202, 202, 704

N.Y.S.2d 18, 19 (1st Dep't 2000).

On June 23, 1997, Skinner was adjudicated a persistent felony offender (Sentencing
Transcript [*S."] at 7, 11, 13-14) and sentenced to four concurrent terms of twenty-fiveyearstolife,
and a concurrent one year term. (S. 46-48; see Dkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br. at 5.)

See also Peoplev. Skinner, 269 A.D.2d 202, 202-03, 704 N.Y.S.2d 18, 19-20 (1st Dep't 2000).

Skinner's March 1997 Motions to Set Aside the Verdict

On March 21, 1997, represented by counsel, Skinner moved under C.P.L. 8 330 to
havetheverdictsset aside on the groundsthat thejury reached inconsi stent or repugnant verdictsand
that ajuror did not sufficiently support or announce the verdicts. (See Dkt. No. 15: State Br. at 7;
Dkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br. at 32-33.) The Court denied the motions on the record
at Skinner's June 23, 1997 sentencing. (S. 2-3.)

Also on March 21, 1997, Skinner submitted a pro se motion to set aside the verdict,
arguingthat theindictmentswereimproperly joined because | ndictment 8190/96 had previously been
dismissed. (Dkt. No. 16: Asst. Atty. General Laurie M. Israel Affidavit Ex. A: Skinner Pro Se
3/21/97 Motion to Set Aside Verdict at 2a-3a.) At sentencing, after the court ruled on theissuesin
the counseled C.P.L. § 330 motion, Skinner's counsel informed the court that Skinner wanted "to
further amend his motion to set aside with regard to whether or not . . . the second indictment in the
case [8190/96] . . . had been properly superceded.” (S. 9.) The court foreclosed counsel from

discussing that issue because all § 330 motions had already been decided. (S. 9.)
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Skinner's July 1997 C.P.L. § 440 Motion

On July 12, 1997, Skinner brought a pro se C.P.L. 8 440 motion in the trial court.
(Dkt. No. 1: Pet. Ex. C: Skinner 7/12/97 C.P.L. 8440 Motion & Addendum.) Themotion essentially
repeated Skinner's pro se March 1997 C.P.L. § 330 motion asserting that Indictment 8190/96 had
been dismissed. (Id.) Skinner argued that: "Indictment # 8190/96 was improperly joined to Trial
Proceedingsin contravention to 8 160.50 of the C.P.L ., inthat said I ndictment was previously sealed
and dismissed infavor of the Defendant . . . " (I1d., Skinner 7/12/97 C.P.L. 8§ 440 Aff. {5.) Skinner
"assert[ed] an abuse of Judicia Authority, whereas said Indictments were improperly joinable, in
contravention to New Y ork State Criminal Procedure Law: Sections § 200.20 and 8§ 200.40, and
Defendant['s| Due Process Entitlements under New York State and United States Constitutions
regarding Double-Jeopardy.” (1d., Skinner 7/12/97 C.P.L. § 440 Notice of Motion T 1.)

In an addendum to this motion, Skinner aleged, inter alia, that: (1) Skinner'strial
counsel Lynne Stewart's opening statement compelled Skinner to testify; (2) several detectivesgave
contradictory testimony; (3) Stewart refused to call Detective Pagan; (4) Skinner's alibi did not
require his testimony nor his mother's; (5) Stewart failed to filed an omnibus motion under
Indictment #8190/96; (6) exhibits to Skinner's § 330.30 and § 440.30 motions "dearly state
indictment #8190/96 was dismissed and sealed [on] October 11, 1996 and October 15, 1996." (Pet.
Ex. D: Skinner 7/12/97 C.P.L. § 440 Motion Addendum at 1-B, 2-B.)

Inanorder entered on September 22, 1997, thetrial court denied the motion without
opinion. (Dkt. No. 16: Israel Aff. Ex. C: 9/22/97 Order.) By order dated February 25, 1998, the First

Department granted Skinner leaveto apped the denial of hisC.P.L. § 440 motion, and consolidated
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that appeal with his direct appeal. (Israel Aff. Ex. G: 2/25/98 1st Dep't Order.) See People v.
Skinner, 1998 N.Y. App. Div. LEXIS 2802 (1st Dep't Mar. 3, 1998).

Skinner's March 1999 C.P.L. § 440 Motion

Skinner brought a second C.P.L. 8§ 440 motion on March 30, 1999, raising five
claims, including ineffective assistance of trial counsd. (Dkt. No. 16: Israel Aff. Ex. M: Skinner
3/30/99 C.P.L. Moation entitled "Supplemental Appeal Brief"; see also id. Ex. N: Skinner
Addendum.) Skinner claimed, inter alia, that counsel Stewart failed to file an omnibus motion,
failed to alert Skinner that she faced a criminal contempt charge in another case, failed to appear a
his arraignment, failed to cross-examine Detective Wigdor, and failed to call Skinner's girlfriend
AnnaRiveraasawitnessattrial. (Id.) The State"cannot locate acopy of the court'sdecision onthis
motion, [and presumes] it must have been denied.” (Dkt. No. 15: State Br. at 14 n.13.)

Skinner's Direct Appeal

On appeal to the First Department in August 1999, Skinner's appointed appellate
counsel? argued that: (1) the trial court erred in denying Skinner's for-cause challenge to a
prospectivejuror (Dkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br. at 43-47); (2) there wasinsufficient
evidence of first-degree assault (id. at 48-52); (3) the introduction at trial of Rosado's grand jury
testimony violated Skinner's Due Process and Confrontation Clause rights (id. at 52-57); (4) two
countsof thecriminal possession of aweaponindictment were"duplicitous” inviolation of Skinner's
Due Processrights because they failed to specify the weapon Skinner allegedly possessed (id. at 57-

59); (5) thetrial judge erred in charging the jury and responding to one of itsrequests(id. at 59-63);

g On direct appeal, Skinner was represented by Abigail Everett from the Center for Appellate
Litigation. (Dkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br.)
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(6) Skinner's twenty-five year to life sentence was excessive under the circumstances (id. at 64-68);
and (7) the trial court violated Skinner's Due Process rights by summarily denying his July 1997
C.P.L. 8440 motion (id. at 68-70). (See alsolsrael Aff. Ex. O: Skinner 1st Dep't Reply Br.)

On February 10, 2000, the First Department affirmed Skinner's conviction, but
reduced his sentence to "four concurrent terms of 17 yearsto life concurrent with aterm of 1 year."

People v. Skinner, 269 A.D.2d 202, 202-03, 704 N.Y.S.2d 18, 19-20 (1st Dep't 2000). The First

Department's decision reads as follows:

Defendant failed to preserve his claim that his assault conviction was supported by
insufficient evidence of intent to cause serious physical injury, and we declineto review it
in the interest of justice. Were we to review this daim, we would find that the evidence
amply demonstrated that he shared a community of purpose with his codefendants in
shooting the victim. Ambiguous testimony cited by defendant does not establish
abandonment of the intent to inflict serious physical injury, and defendant's flight with his
codefendants provided further evidence of community of purpose.

Thecourt properly exercised itsdiscretionin denyingdefendant'schall engefor cause,
since the record establishes that the prospective juror in question never suggested any
inability to be fair and impartial.

The court properly exercised its discretion in admitting the Grand Jury testimony of
an eyewitness, since the People proved by clear and convincing evidence, following a
hearing, that the witness's unavailability at trial was caused by threats made by defendant.
The court properly exercised its discretion in declining defendant's request that it attempt to
compel the witnessto testify, since thewitness had already testified that he was awareof his
legal obligation to testify but that his fear was so intense that he would rather goto jail.

Since there was no repugnancy in the jury's verdict, the court properly refused to
resubmit the case to the jury.

We find the sentence excessive to the extent indicated [i.e., reduced from 25 years
to life, to seventeen yearsto life].

Defendant's motion to vacatejudgment was properly denied (see, CPL 440.30[4][d)]).
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Defendant's remaining contentions are unpreserved and we decline to review them
in the interest of justice. Were we to review these claims, we would reject them.

Peoplev. Skinner, 269 A.D.2d at 202-03, 704 N.Y.S.2d at 19-20 (citations omitted).

On June 19, 2000, the New Y ork Court of Appeals denied |eave to appeal. People
v. Skinner, 95 N.Y.2d 838, 713 N.Y.S.2d 145 (2000).

Skinner's Coram Nobis Petition to the First Department

Skinner filed acoram nobis petition in the First Department in March 2000, alleging
various shortcomings of his appellate counsel, including inadequately arguing the points she raised
and failing to raise other arguments, such astrial counsel’s ineffectiveness, lack of probable cause

for hisarrest, and Brady and Rosario violations. (Dkt. No. 19: Traverse Ex. Z-1: Skinner 3/16/00

Coram Nobis Motion; see also Dkt. No. 16: Israel Aff. Ex. T: Skinner 9/13/00 Reply Coram Nobis
L etter.)
On June 15, 2000, the First Department denied Skinner's coram nobis petition

without opinion. Peoplev. Skinner, 273 A.D.2d 950, 714 N.Y.S.2d 626 (1st Dep't 2000). TheNew

Y ork Court of Appeals denied |leave to appeal on October 26, 2000. Peoplev. Skinner, 95 N.Y.2d

908, 716 N.Y.S.2d 629 (2000).

Skinner's State Habeas Corpus Petition

On July 25, 2000, Skinner filed a pro se petition for awrit of habeas corpus in the
Third Department, alleging that his conviction was illegdly obtained because indictment number
8190/96 had been dismissed before it was consolidated for trial with indictment number 4378/96.
(Dkt. No. 1: Pet. Ex. H: Skinner 7/25/00 3d Dep't Habeas Petition.) The Third Department sua

sponte denied the petition on November 9, 2000. (See Pet. Ex. O: 11/9/00 3d Dep't Order.) The
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New Y ork Court of Appeals denied leave to appeal on January 16, 2001. People ex rel. Skinner v.

Duncan, 96 N.Y.2d 703, 722 N.Y.S.2d 795 (2001), and denied Skinner's reargument motion on

March 22, 2001, People ex rel. Skinner v. Duncan, 96 N.Y.2d 793, 725 N.Y.S.2d 642 (2001).

Skinner's 2001-2002 C.P.L. § 440 Motions

Ina C.P.L. 8 440 motion dated July 12, 2001, Skinner alleged, inter alia, that the

prosecution violated Brady v. Maryland by failing to disclose that his co-defendant Rosa had a

cooperation agreement with the District Attorney's office, and that Rosa had named Jehu Morales
shooter as someone other than Skinner. (Dkt. No. 17: Skinner 7/12/01 C.P.L. § 440 Br.).” Skinner

enclosed in this motion atranscript of Rosa's testimony in People v. Rodriguez, et al., indictment

number 3790/97. (Dkt. No. 17: Skinner 7/12/01 C.P.L. 8 440 Motion Ex. Q.) Skinner also argued
that trial counsal Stewart was ineffective for various reasons, and that Stewart's "failure to advise

defendant and defendant's family of her legal problems, and indictment was a Conflict of Interest.”

(Skinner 7/12/01 C.P.L. § 440 Br. at 40.)

In April 2001, Skinner filed a pro se motion to disqualify the trial judge (Justice
Wetzel) from further proceedings in his case and for other relief. (Dkt. No. 17: Skinner 4/15/01
"Judicia Disgualification Motion.") On September 11, 2001, Skinner filed an "Addendum” to his
"Judicial Disgualification Motion." (Dkt. No. 17: Skinner 9/11/01 Addendum to Judicial

Disqualification Motion.)

1 The State makes no mention of this8§ 440 motionin itsopposi tion to Skinner'sfederal habeas

petition and in fact argues that Skinner failed to exhaust his Brady claim because he only
raised it in his coram nobis petition.
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On January 3, 2002, Skinner's new retained counsel, Paul Dalnoky, filed a C.P.L.
§ 440 motion for Skinner, arguing that "reversal is required dueto a per se conflict [by trial defense
counsel Stewart] and the court's failure to conduct an inquiry.” (See Dkt. No. 17: Skinner 2/26/02
Addendum to C.P.L. § 440 Motion, Ex. D at 6.) Specifically, "[w]hile it is understandable that
defendant and his family were not aware of the criminal charges pending againg Ms. Stewart, this
Court and ADA Gagan are both presumed to have had knowledge of the fact that Ms. Stewart had
been indicted and had been fighting the charges for several years. It wasincumbent upon the Court
to put the defendant on notice and obtain awaiver. Failure to do so requires automatic reversal."
(Id. at 7-8.) After aJanuary 7, 2002 appearance before Justice Wetzel inwhich herequired Dalnoky
to certify what in the current C.P.L. 8 440 motion was "new" and what was "redundant” of prior
motions(seeDkt. No. 19: TraverseEx. Z: 1/7/02 Hearing Transcript at 2-3), Dalnoky withdrew from
representing Skinner.

On February 26, 2002 Skinner filed another pro se "addendum™ to hisC.P.L. § 440
motion, aleging that his"due process rights wereviolated as aresult of prosecutorial misconduct,
and ineffective assistance of counsd." (Dkt. No. 17: Skinner 2/26/02 Addendum to C.P.L. § 440
Motion.) Skinner again accused the prosecution of Brady violations. (Id. at 5.)

The trial court's decision on May 16, 2002 addressed Skinner's myriad pending
motions:

Virtually from the moment of hisconvictionin 1997 until the present, [ Skinner] hasdeluged
this court, as well as the federal court, law enforcement agencies, and local and state
government agencies with an onslaught of motions, requests for information, and letters
accusing variousindividual s of being part of agrand conspiracy to framehim. Thismotion,

which seeksjudicial disgualification, vacatur of judgment, aswell asthe sun, the moon, and
the stars, isthe latest offering.

H:\OPIN\SKINNER



18

Initidly, this motion was brought on the defendant's behaf by an attorney, Mr. Paul
B. Dalnoky. At oral argument on this motion on January 7, 2002, | directed Mr. Dalnoky to
swear that he had read every previous motion filed by this defendant, then to identify to the
court precisely what, if any, new issueswere contained in the instant motion. Mr. Dalnoky
requested an adjournment to review the numerous boxes of previous motion papers, and to
respond to my inquiry.

Several weeks later, Mr. Dalnoky submitted a motion to be relieved from the case,
accompanied by severd letters which the defendant sent to Mr. Dalnoky after January 7,
2002. In sum and substance, those | etters criticize Mr. Dalnoky's professional appearance
and conduct, and indicate that defendant no longer wished Mr. Dalnoky to represent him.
Some might even interpret the defendant’s letters as athinly-veiled threat to Mr. Dal noky's
personal safety. | granted Mr. Dalnoky's motion to withdraw. [fn. omitted.]

On April 30, 2002, | sent aletter to the defendant advising him that Mr. Dalnoky had
requested to be relieved, and that | had granted that request. | further advised the defendant
totell me, onceandfor dl, whether all of hiscomplaintswere gathered together intheinstant
motion, so that the curtain could finaly fall on five years of post-judgment motions. In
response, another packet of materials dated May 6, 2002, arrived, which added nothing new
or substantive to the previously-filed motion.

After an exhaustive (and exhausting) review of thismotion, | concludethat the sole
new issue raised isthe claim that defendant's trial counsel, Lynne Stewart, was ineffective
because she alegedly failed to file the proper pre-trial motions. While such a claim could
have been raised on his direct appeal, see CPL § 440.10(2)(c), this Court will nonetheless
addressit. In support of thisclaim, the defendant attaches a transcript of collogquy between
Judge Herbert Altman and Ms. Stewart, in which Judge Altman comments upon Ms.
Stewart'slack of punctuality infiling her motions. Whilethismay beinterestingfor its"Day
inthe Life of the Court" qudity, theinference which the defendant would like to draw from
this transcript is vitiated by what actualy happened in the case.

A review of therelevant court files showsthat the defendant wasinitially indicted for
assault under indictment number 4378/96. Indictment number 8190/96 followed, charging
the defendant with Intimidation of a Witness and Tampering With a Witness. The court
records show that the defendant, through his attorney, filed an omnibus pre-trial motion in
connection with 4378/96 requesting discovery and pretrid hearings, including
Huntley/Dunaway and Wade hearings. The People moved for consolidation of the two
indictments. The defendant's attorney made the appropricte motion opposing the
consolidation. Ultimately, Judge Altman granted the Peopl €'s consolidation motion and
denied thedefendant'smotionsfor pre-trial hearingsasto Indictment No. 4378/96. Theissue
of pre-trial hearings[wag irrelevant to indictment number 8190/96 because the Peopledid
not serve notice as to any statements, identifications, or recovered property. Only felony
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grand jury notice was served asto 8190/96 pursuant to CPL 8 190.50(5)(a). Parenthetically,
it should be noted that the defendant, through his attorney, did challenge that indictment,
claiming aviolation of hisright, upon written notice, to testify before the Grand Jury. Judge
Altman found that claim meritless on November 14, 1996. [fn. omitted.]

In view of the documented fact that appropriate pre-trial motions were filed on the
defendant's behaf, his latest claim of ineffective assistance of counsel is groundless, and
affordsnobasisfor relief. Inaddition, the defendant has not met hisburden of showing what
motions that should have been made were not made, and that had they been made, would
have made a difference.

His remaining contentions are simply a rehash of previoudly filed, decided, and in
many cases already-appealed motions. A ccordingly, the defendant's instant motionisin all
respects denied pursuant to CPL 88 440.10(2)(a),(c), and 3(b)(c).

(Dkt. No. 8: 5/16/02 Justice Wetzel Decision.)

By order entered on August 29, 2002, the First Department denied Skinner's
application for leave to appeal Justice Wetzel's May 16, 2002 order. (Dkt. No. 16: Israd Aff. Ex.
Z: 8/29/02 1st Dep't Order.)

Skinner's Federal Habeas Petition

Skinner'stimely-filed pro se habeas corpus petition arguesthat: (1) the policelacked

probable cause to arrest him and his coat and identificationswerefruits of that unlawful arrest (Dkt.

No. 1: Pet. 11 12(A)-(B)); (2) in violation of Brady v. Maryland, the prosecution failed to disclose
a cooperation agreement with Skinner's co-defendant and withheld various police reports (Pet.
1 12(C)); (3) the indictments against him were improperly joined in violation of his rights against
Double Jeopardy after indictment number 8190/06 was dismissed (Pet. 1 12(D)); (4) trial counsel
wasconflicted by facing indictment by the same office as Skinner and provided ineffective assistance
by failing to call several witnesses at trial, failing to appear on the day of his arraignment on the

witness tampering charges, and failing to file an omnibus motion for these charges (Pet. 1 12(E));
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and (5) the use of Dominick Rosado'sgrand jury testimony at trial violated Skinner's Confrontation

Clause rights (Dkt. N0.19: Traverse at 49-53).

ANALYSIS

THE AEDPA REVIEW STANDARD?

For additional decisions authored by this Judge discussing the AEDPA review standard in
language substantially similar to that in thisentire section of thisReport & Recommendation,
see Quinones v. Miller, 01 Civ. 10752, 2003 WL 21276429 at *16-18 (S.D.N.Y. June 3,
2003) (Peck, M.J.); Wilson v. Senkowski, 02 Civ. 0231, 2003 WL 21031975 at *5-7
(SD.N.Y. May 7, 2003) (Peck, M.J.); Naranjov. Filion, 02 Civ. 5449, 2003 WL 1900867
a *5-7 (S.D.N.Y. Apr. 16, 2003) (Peck, M.J.); Hediam v. Miller, 02 Civ. 1419, 2002 WL
31867722 at *8-10 (S.D.N.Y. Dec. 23, 2002) (Peck, M.J.); Dickensv. Filion, 02 Civ. 3450,
2002 WL 31477701 at *6-8 (S.D.N.Y. Nov. 6, 2002) (Peck, M.J.), report & rec. adopted,
2003WL 1621702 (S.D.N.Y.Mar. 28, 2003) (Cote, D.J.); Figueroav. Greiner, 02 Civ. 2126,
2002 WL 31356512 at *5-6 (S.D.N.Y. Oct. 18, 2002) (Peck, M.J.); Aramasv. Donnelly, 99
Civ. 11306, 2002 WL 31307929 at *6-8 (S.D.N.Y. Oct. 15, 2002) (Peck, M .J.); Velazquez
v.Murray, 02 Civ. 2564, 2002 WL 1788022 at * 12-14 (S.D.N.Y . Aug. 2, 2002) (Peck, M.J.);
Soto v. Greiner, 02 Civ. 2129, 2002 WL 1678641 at *6-7 (S.D.N.Y. July 24, 2002) (Peck,
M.J.); Green v. Herbert, 01 Civ. 11881, 2002 WL 1587133 at *9-11 (S.D.N.Y. July 18,
2002) (Peck, M .J.); Bueno v. Walsh, 01 Civ. 8738, 2002 WL 1498004 at *10-11 (S.D.N.Y.
July 12, 2002) (Peck, M .J.); Larreav. Bennett, 01 Civ. 5813, 2002 WL 1173564 at *14
(S.D.N.Y. May 31, 2002) (Peck, M.J.), report & rec. adopted, 2002 WL 1808211 (S.D.N.Y.
Aug. 6, 2000) (Scheindlin, D.J.); Jamison v. Berbary, 01 Civ. 5547, 2002 WL 1000283 at
*8-9 (S.D.N.Y. May 15, 2002) (Peck, M.J.); Cromwell v. Keane, 98 Civ. 0013, 2002 WL
929536 at *12-13 (S.D.N.Y. May 8, 2002) (Peck, M.J.); Jamison v. Grier, 01 Civ. 6678,
2002 WL 100642 at 8-9 (S.D.N.Y. Jan. 25, 2002) (Peck, M.J.); Thomasv. Breslin, 01 Civ.
6657, 2002 WL 22015 at *4-5 (S.D.N.Y. Jan. 9, 2002) (Peck, M.J.); Thomasv. Duncan, 01
Civ. 6792, 2001 WL 1636974 at *7 (S.D.N.Y. Dec. 21, 2001) (Peck, M.J.); Rivera v.
Duncan, 00 Civ. 4923, 2001 WL 1580240 at *6 (S.D.N.Y. Dec. 11, 2001) (Peck, M.J.);
Rodriguez v. Lord, 00 Civ. 0402, 2001 WL 1223864 a * 16 (S.D.N.Y. Oct. 15, 2001) (Peck,
M.J.); James v. People of the State of New Y ork, 99 Civ. 8796, 2001 WL 706044 at *11
(S.D.N.Y. June8, 2001) (Peck, M.J.), report & rec. adopted, 2002 WL 31426266 (S.D.N.Y.
Oct. 25, 2002) (Berman, D.J.); Venturav. Artuz, 99 Civ. 12025, 2000 WL 995497 at *5
(S.D.N.Y. duly 19, 2000) (Peck, M.J.); Mendez v. Artuz, 98 Civ. 2652, 2000 WL 722613 at
*22 (S.D.N.Y. June 6, 2000) (Peck, M.J.), report & rec. adopted, 2000 WL 1154320
(S.D.N.Y. Aug. 14, 2000) (McKenna, D.J.), aff'd, 303 F.3d 411, 417 (2d Cir. 2002), cert.
denied, 123 S. Ct. 1353 (2003); Fluellen v. Walker, 97 Civ. 3189, 2000 WL 684275 at * 10
(S.D.N.Y. May 25, 2000) (Peck, M.J.), aff'd, No. 01-2474, 41 Fed. Appx. 497, 2002 WL

(continued...)
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Before the Court can determine whether Skinner isentitled to federal habeasrelief,
the Court must address the proper habeas corpus review standard under the Antiterrorism and
Effective Death Penalty Act ("AEDPA").

Inenactingthe AEDPA, Congresssignificantly "modifie[d] therole of federa habeas

courtsin reviewing petitionsfiled by state prisoners.” Williamsv. Taylor, 529 U.S. 362, 403, 120

S. Ct. 1495, 1518 (2000). The AEDPA imposed a more gringent review standard, as follows:

(d) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted with respect to any
claim that was adjudicated on the merits in State court proceedings unless the
adjudication of theclaim —

(2) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, asdetermined by the Supreme
Court of the United States; or

(2) ... wasbased on an unreasonable determination of thefactsin light of
the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d)(1)-(2); see also, eq., Eze v. Senkowski, 321 F.3d 110, 120 (2d Cir. 2003)

("AEDPA changed the landscape of federal habeas corpus review by 'significantly curtail[ing] the

power of federd courts to grant the habeas petitions of state prisoners.™) (quoting Lainfiesta v.
Artuz, 253 F.3d 151, 155 (2d Cir. 2001), cert. denied, 535 U.S. 1019, 122 S. Ct. 1611 (2002)).
The "contrary to" and "unreasonable application” clauses of § 2254(d)(1) have

"independent meaning." Williams v. Taylor, 529 U.S. at 404-05, 120 S. Ct. at 1519.2 Both,

g (...continued)
1448474 (2d Cir. June 28, 2002), cert. denied, 123 S. Ct. 1787 (2003).

g Accord, e.qg., Jonesv. Stinson, 229 F.3d 112, 119 (2d Cir. 2000); Luriev. Wittner, 228 F.3d
113, 125 (2d Cir. 2000), cert. denied, 532 U.S. 943, 121 S. Ct. 1404 (2001); Clark v. Stinson,
(continued...)
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however, "restrict| ] the source of clearly established law to [the Supreme] Court's jurisprudence.”

Williams v. Taylor, 529 U.S. at 412, 120 S. Ct. at 1523.2% "That federal law, as defined by the

Supreme Court, may either be ageneralized standard enunciated in the [ Supreme] Court's case law
or a bright-line rule designed to effectuate such a standard in a particular context." Kennaugh v.
Miller, 289 F.3d at 42. " A petitioner cannot win habeasrelief solely by demonstrating that the state

court unreasonably applied Second Circuit precedent.” Yung v. Walker, 296 F.3d at 135; accord,

eq., DelVallev. Armstrong, 306 F.3d at 1200.

Asto the "contrary to" clause:

A state-court decision will certainly be contrary to [Supreme Court] clearly
established precedent if the state court applies arule that contradicts the governing
law set forth in [Supreme Court] cases. . .. A state-court decision will aso be
contrary to [the Supreme] Court's clearly established precedent if the state court
confronts a set of factsthat are materidly indistinguishable from adecision of [the
Supreme] Court and nevertheless arrives at aresult different from [ Supreme Court]
precedent.

Williamsv. Taylor, 529 U.S. at 405-06, 120 S. Ct. at 1519-20.2

InWilliams, the Supreme Court explained that "[u] nder the'unreasonabl e application’

clause, afederal habeas court may grant the writ if the state court identifies the correct governing

g (...continued)
214 F.3d 315, 320 (2d Cir. 2000), cert. denied, 531 U.S. 1116, 121 S. Ct. 865 (2001).

e Accord, eq., DelVallev. Armstrong, 306 F.3d 1197, 1200 (2d Cir. 2002); Yung v. Walker,
296 F.3d 129, 135 (2d Cir. 2002); Kennaugh v. Miller, 289 F.3d 36, 42 (2d Cir.), cert.
denied, 123 S. Ct. 251 (2002); Loliscio v. Goord, 263 F.3d 178, 184 (2d Cir. 2001); Sellan
v. Kuhlman, 261 F.3d 303, 309 (2d Cir. 2001).

o Accord, e.q., DelVallev. Armstrong, 306 F.3d at 1200; Yung v. Walker, 296 F.3d at 135;
Kennaugh v. Miller, 289 F.3d at 42; Loliscio v. Goord, 263 F.3d at 184; Lurie v. Wittner,
228 F.3d at 127-28.
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legal principle from [the Supreme] Court's decisions but unreasonably applies that principle to the

facts of the prisoner's case.” Williamsv. Taylor, 529 U.S. at 413, 120 S. Ct. at 1523. However,

"[t]he term 'unreasonabl€’ is.. . . difficult to define.” 1d. at 410, 120 S. Ct. at 1522. The Supreme
Court made clear that "an unreasonable application of federal law is different from an incorrect
application of federal law." 1d.2¢ Rather, theissueis"whether the state court's application of clearly

established federd law was objectively unreasonable.” Williamsv. Taylor, 539 U.S. at 409, 120

S. Ct. at 1521.2 The Second Circuit has explained "that while '[sjome increment of incorrectness

beyond error isrequired . . . the increment need not be great; otherwise, habeas relief would be

limited to state court decisions so far off the mark as to suggest judicial incompetence.™ Jonesv.

Stinson, 229 F.3d at 119 (quoting Francis S. v. Stone, 221 F.3d 100, 111 (2d Cir. 2000)).%

Moreover, the Second Circuit hasheld "that astate court determination isreviewableunder AEDPA
if the state decision unreasonably failed to extend aclearly established, Supreme Court defined, legal

principleto situations which that principle should have, in reason, governed.” Kennaughv. Miller,

289 F.3d a 45; accord Yung v. Walker, 296 F.3d at 135. Under the AEDPA, in short, the federal

1—” See also, eq., Ezev. Senkowski, 321 F.3d at 124-25; DelVallev. Armstrong, 306 F.3d at
1200 ("With regard to issues of law, therefore, if the state court's decision was not an
unreasonable application of, or contrary to, clearly established federal law as defined by
Section 2254(d), we may not grant habeas relief even if in our judgment its application was
erroneous.”).

9’ Accord, e.q., Ezev. Senkowski, 321 F.3dat 125; Ryanv. Miller, 303 F.3d 231, 245 (2d Cir.
2002); Yung v. Walker, 296 F.3d at 135; Loliscio v. Goord, 263 F.3d at 184; Lurie v.
Wittner, 228 F.3d at 128-29.

4 Accord, e.q., Ezev. Senkowski, 321 F.3d at 125; Ryanv. Miller, 303 F.3d at 245; Yung V.
Walker, 296 F.3d at 135; Loliscio v. Goord, 263 F.3d at 184.
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courts "must give the state court's adjudication a high degree of deference.” Yungv. Walker, 296

F.3d at 134.

Even where the state court decision does not specifically refer to either the federd

claim or to relevant federal caselaw, the deferential AEDPA review standard applies:

For the purposes of AEDPA deference, astate court "adjudicate[s]" astate prisoner's
federal claim onthe meritswhen it (1) disposes of the claim "on the merits,” and (2)
reduces its disposition to judgment. When a state court does so, a federal habeas
court must defer in the manner prescribed by 28 U.S.C. § 2254(d)(1) to the state
court'sdecision onthefederal claim —evenif the state court does not explicitly refer
to either the federal claim or to relevant federal case law.

Sellanv. Kuhlman, 261 F.3d at 312; accord, e.g., Cotto v. Herbert, No. 01-2694, 2003 WL 1989700

at *6 (2d Cir. May 1, 2003); Eze v. Senkowski, 321 F.3d at 121; Ryan v. Miller, 303 F.3d at 245;

Aeidv. Bennett, 296 F.3d 58, 62 (2d Cir.), cert. denied, 123 S. Ct. 694 (2002); Jenkinsv. Artuz, 294

F.3d 284, 291 (2d Cir. 2002) ("In Sellan, we found that an even more concise Appellate Division

disposition—theword 'denied’ —triggered AEDPA deference.”); Nordev. Keane, 294 F.3d 401, 410

(2d Cir. 2002); Aparicio v. Artuz, 269 F.3d 78, 93 (2d Cir. 2001).% "By its terms, § 2254(d)

15/

The Second Circuit "recognize[d] that astate court's explanation of the reasoning underlying

its decision would ease our burden in applying the 'unreasonabl e application’ or ‘contrary to'

tests.”

Sdlan v. Kuhlman, 261 F.3d at 312. Where the state court does not explain its

reasoning, the Second Circuit arti cul ated the anal yti c stepsto befollowed by afederal habeas

court:

HAOPIN\SKINNER

We adopt the Fifth Circuit's succinct articulation of the analytic steps that afederal
habeas court should follow in determining whether a federal claim has been
adjudicated "on the merits' by a state court. As the Fifth Circuit has explained,
"[W]e determine whether a state court's disposition of a petitioner's claim is on the
merits by considering: (1) wha the state courts have done in similar cases,
(2) whether the history of the case suggests that the state court was aware of any
ground for not adjudicating the case on the merits; and (3) whether the state court's
opinion suggestsreliance upon procedural groundsrather than adetermination onthe

(continued...)
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requires such deference only with respect to a state-court 'adjudication on the merits,” not to a
disposition ‘on a procedurd, or other, ground." Where it is impossible to discern the Appdlate

Division's conclusion on [the relevant] issue,’ afederal court should not give AEDPA deferenceto

the state appellate court's ruling.” Miranda v. Bennett, 322 F.3d 171, 177-78 (2d Cir. 2003)
(citations omitted).2 Of course, "if thereisno [state court] adjudication on the merits, then the pre-

AEDPA, de novo standard of review applies." Cotto v. Herbert, 2003 WL 1989700 at *7.

== (...continued)
merits." Mercadel v. Cain, 179 F.3d 271, 274 (5th Cir. 1999).

Sellanv. Kuhlman, 261 F.3d at 314; accord, e.9., Cotto v. Herbert, 2003 WL 1989700 at * 6;
Ezev. Senkowski, 321 F.3d at 121-22; Nordev. Keane, 294 F.3d at 410; Apariciov. Artuz,
269 F.3d at 93.

= The Second Circuit in Miranda v. Bennett continued: "Generally, when the Appellate
Division opinion states that a group of contentions is either without merit ‘or' procedurdly
barred, the decision does not disclose which claim in the group has been rejected on which
ground. If therecord makesit clear, however, that agiven daim had been properly preserved
for appellate review, we will conclude that it fell into the ‘without merit' part of the disunct
even if it was not expressly discussed by the Appellate Division." Id. at 178.
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II. SKINNER'S FOURTH AMENDMENT CLAIM THAT HE WAS ARRESTED
WITHOUT PROBABLE CAUSE SHOULD BE DENIED BECAUSE IT CANNOT
PROVIDE A BASIS FOR HABEAS RELIEF UNDER STONE V. POWELL"

Skinner's habeas petition assertsthat he was arrested without probable cause andthe
subsequent identification procedures and the seizure of hiscoat werethereforefruitsof hisunlawful

arrest. (Dkt. No. 1: Pet. 112(A)-(B).) At Skinner'spretrial M app/Dunaway/Wade hearing, Skinner

challenged hisarrest as unsupported by probable cause and moved for the suppression of subsequent
line-upidentificationsand hisblack jacket. (Seegenerally H. 1-299; see al so pages 3-6 above.) After
afour-day hearing, the court held that the officers had probable cause to arrest Skinner and denied
his motions to suppress. (H. 288-97; see page 6 above.)

Skinner's Fourth Amendment claim must be assessed by reference to the Supreme

Court's decision in Stone v. Powell, 428 U.S. 465, 96 S. Ct. 3037 (1976), which precludes habeas

review of Fourth Amendment claims that have been litigated in stete court:

[W]here the State has provided an opportunity for full and fair litigation of a Fourth
Amendment claim, a state prisoner may not be granted federal habeas corpus relief

= For additional decisions authored by this Judge discussing the Stone v. Powell standard on
habeas review in language substantially smilar to the legal analysisin thisentire section of
thisReport & Recommendation, seeTibbsv. Greiner, 01 Civ. 4319, 2003 WL 1878075 * 11-
13 (S.D.N.Y. Apr. 16, 2003) (Peck, M.J.); Raoberts v. Batista, 01 Civ. 5264, 2003 WL
1900866 at *5-7 (S.D.N.Y. Apr. 16, 2003) (Peck, M.J.); Lesane v. Dixon, 01 Civ. 9867,
2002 WL 977528 at *4 (S.D.N.Y. May 13, 2002) (Peck, M.J.); Herringv. Miller, 01 Civ.
2920, 2002 WL 461573 at *2-3 (S.D.N.Y. Mar. 27, 2002) (Peck, M.J); Gumbsv. Kelly, 97
Civ. 8755, 2000 WL 1172350 at *9 (S.D.N.Y. Aug. 18, 2000) (Peck, M.J.); Solomon v.
Artuz, 00 Civ. 0860, 2000 WL 863056 at *4 (S.D.N.Y. June 28, 2000) (Peck, M.J);
Roberson v. McGinnis, 99 Civ. 9751, 2000 WL 378029 at *5 (S.D.N.Y. Apr. 11, 2000)
(Batts, D.J. & Peck, M.J.); Cruz v. Greiner, 98 Civ. 7939, 1999 WL 1043961 at *24
(S.D.N.Y. Nov. 17, 1999) (Peck, M.J.); Jonesv. Strack, 99 Civ. 1270, 1999 WL 983871 at
*9 (S.D.N.Y. Oct. 29, 1999) (Peck, M.J.); Torresv. Irvin, 33 F. Supp. 2d 257, 274-75
(S.D.N.Y. 1998) (Cote, D.J. & Peck, M.J.); Robinson v. Warden of James A. Thomas Ctr.,
984 F. Supp. 801, 804-05 (S.D.N.Y. 1997) (Sprizzo, D.J. & Peck, M.J.).
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on the ground that evidence obtained in an uncongtitutional search or seizure was
introduced at histrid. In thiscontext the contribution of theexclusionary rule, if any,
to the effectuation of the Fourth Amendment isminimal, and the substantial societal
costs of application of the rule persist with special force.

Stone v. Powell, 428 U.S. 465, 494-95, 96 S. Ct. 3037, 3052-53 (1976) (fns. omitted).2¥

The Second Circuit, sitting en banc, has concluded that Stone v. Powell permits

federd habeasreview of exclusionary rule contentions only in limited circumstances:

If the state provides no corrective procedures at all to redress Fourth Amendment
violations, federal habeas corpus remans available. 1t may further be that even
where the state provides the process but in fact the defendant is precluded from
utilizing it by reason of an unconscionable breakdown in that process, the federal
intrusion may still be warranted.

Gates v. Henderson, 568 F.2d 830, 840 (2d Cir. 1977) (citations omitted), cert. denied, 434 U.S.

1038, 98 S. Ct. 775 (1978) .
Here, Skinner litigated his Fourth Amendment claim at his pretrial suppression

hearing. (See pages 3-6 above.) During a four-day Dunaway/Mapp/Wade hearing, four police

¥ Accord, eg., Withrow v. Williams, 507 U.S. 680, 682-86, 113 S. Ct. 1745, 1748-50 (1993);
McClesky v. Zant, 499 U.S. 467, 479, 111 S. Ct. 1454, 1462 (1991); Fowler v. Kelly, No.
95-2527, 104 F.3d 350 (table), 1996 WL 521454 at *3 (2d Cir. Sept. 16, 1996); Capellan v.
Riley, 975 F.2d 67, 69-71 (2d Cir. 1992): Grey v. Hoke, 933 F.2d 117, 121 (2d Cir. 1991);
Plunkett v. Johnson, 828 F.2d 954, 956 (2d Cir. 1987).

= Accord, e.q., Grahamv. Costello, 299 F.3d 129, 133-34 (2d Cir. 2002); Branchv. McCléllan,
No. 96-2954, 234 F.3d 1261 (table), 2000 WL 1720934 at *3 (2d Cir. Nov. 17, 2000);
Capellanv. Riley, 975 F.2d at 70; Aziz v. Warden of Clinton Correctional Fadility, 92 Civ.
104, 1992 WL 249888 at *3 (S.D.N.Y. Sept. 23, 1992), aff'd, 993 F.2d 1533 (2d Cir.), cert.
denied, 510 U.S. 888, 114 S. Ct. 241 (1993); Allah v. LeFevre, 623 F. Supp. 987, 990-92
(S.D.N.Y. 1985); seealso, 0., Smithv. Senkowski, No. 97 CV 1280, 1999 WL 138903 at
*6 (E.D.N.Y.Mar. 10, 1999) (Petitioner claimed hewasarrested without probable causeand
that his pretrial statements therefore should have been suppressed. "A federal court is not
permitted to judge the merits of the state court's decision. The Court need only find that the
State's procedure for resolving Fourth Amendment claimsis 'facially adequate' and that no
unconscionable breakdown' of the process occurred in the petitioner's case. An
unconscionable breakdown occurs when the state court fails to conduct a reasoned inquiry
into the petitioner's claim.") (citing Capellan v. Riley, 975 F.2d at 71).
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officers, a sergeant, and a lieutenant testified as to the probable cause that led to Skinner's arrest
(H. 3-125), and an additiona three detectives and two District Attorney's Office investigators
provided testimony about theidentification procedures. (H. 129-257.) Skinner'strial counsel cross-
examined each of these witnesses. (See generally H. 3-257.) Thus, state corrective processwas not
only available but was employed for Skinner's Fourth Amendment claims, which therefore cannot

support apetition for awrit of habeascorpus. See, .., Gandarillav. Artuz, 322 F.3d 182, 185 (2d

Cir. 2003) ("[T]he merits of a Fourth Amendment challenge are not reviewable in afederal habeas
proceeding if a defendant has had a fair opportunity to litigate that question in State court . . .");

Graham v. Costello, 299 F.3d at 134 ("[O]nce it is established that a petitioner has had an

opportunity to litigate hisor her Fourth Amendment claim (whether or not he or shetook advantage
of the state's procedure), the [state] court's denial of the claim isaconclusive determination that the

claimwill never present avalid basisfor federa habeasrelief."); Blagrovev. Mantello, No. 95-2821,

104 F.3d 350 (table), 1996 WL 537921 at *2 (2d Cir. Sept. 24, 1996) (where defendant's " Fourth
Amendment issues were raised before the trial court in the suppression hearing and before the
Appellate Divisionin [his] pro se brief" defendant’s "Fourth Amendment argument is barred [from
federal habeasreview] becausetheissuewasfully and fairly litigated in the state courts."); Capellan
v.Riley, 975F.2d at 70 & n.1 (noting that "the 'federal courts have approved New Y ork's procedure

for litigating Fourth Amendment claims. . . .""); McPhail v. Warden, Attica Corr. Facility, 707 F.2d

67,69 (2d Cir. 1983) (New Y ork's procedurefor litigating a Fourth Amendment claminacriminal

trial complied with requirement that state provide an opportunity to litigate such claims).2

o Seealso, e.g., Montero v. Sabourin, 02 Civ. 8666, 2003 WL 21012072 at *5(S.D.N.Y. May
5, 2003) ("[H]abesas review of Fourth Amendment claims that were, or could have been,
(continued...)
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Skinner's claim that he was arrested without probabl e cause and that hiscoat and the
line-up identifications therefore should be suppressed is a Fourth Amendment claim that is not

cognizableon habeasreview. E.g., Jacksonv. Scully, 781 F.2d 291, 297 (2d Cir. 1986) (Even where

state conceded that petitioner's arrest lacked probable cause, petitioner's claim that his post-arrest
questioningwasfruit of theillegal arrest wasbarred becauseNew Y ork " clearly provided" petitioner
with "an opportunity fully and fairly to litigate" the Fourth Amendment clam.); Chavis v.
Henderson, 638 F.2d 534, 538 (2d Cir. 1980) (Petitioner'sclaim "that hisarrest waswithout probable
causeand that thereforetheidentification evidenceshoul d have been excluded, wasproperly rej ected
by the district court. [Petitioner] made no showing. . . that he had been precluded from afull and

fair opportunity tolitigatethisissuein the state courts. Under Stonev. Powell . . ., hemay not urge

the same grounds for federal habeas corpus relief.”), cert. denied, 454 U.S. 842, 102 S. Ct. 152

(1981); Roberson v. McGinnis, 2000 WL 378029 at *5 (Under Stone v. Powell, the Court was

precluded from reviewing petitioner's claim that his conviction was based on his confession and the

2 (...continued)

previoudy litigated in state court are barred by Stone v. Powell . . . . It has long been
acknowledged that New Y ork provides adequate procedures under C.P.L. 8 710 et seq., for
litigating Fourth Amendment claims."); Ferron v. Goord, No. 99-CV-6421, 2003 WL
1786993 at *2 (W.D.N.Y. Mar. 27, 2003) ("The Second Circuit has noted that Stone
requiresonly that the 'thestate have provided the opportunity to the state prisoner for full and
fair litigation of the Fourth Amendment claim.") (quoting Gates v. Henderson, 568 F.2d at
839); Baker v. Bennett, 01 Civ. 1368, 2002 WL 31802302 at *6 (S.D.N.Y. Dec. 6, 2002)
("The gate court need only grant a petitioner ‘an opportunity for full and fair litigation of a
fourthamendment claim.™) (quoting Capellanv. Riley, 975 F.2d at 70); Faytonv. Goord, 01
Civ. 2912, 2001 WL 694573 at *1 (S.D.N.Y. June 18, 2001) ("Sincethis petition is based
on afully and farly litigated Fourth Amendment claim . . . such relief cannot be granted.”);
Gumbs v. Kelly, 2000 WL 1172350 a *10 (New Y ork's procedure for litigating Fourth
Amendment claims provides full and fair opportunity to litigate claim); Hunter v. Greiner,
99 Civ. 4191, 2000 WL 245864 at *6 (S.D.N.Y. Mar. 3, 2000).
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identification testimony obtained as aresult of his unlawful arrest. Petitioner had the opportunity
tofully and fairly litigatethis Fourth Amendment claim during hispretrial suppressing hearing and

First Department appeal.); see, .., Pinav. Kuhlmann, 239 F. Supp. 2d 285, 289 (E.D.N.Y. 2003)

(Habeasreview unavailablefor petitioner'sclaim that sincethe policelacked probablecausetoarrest
him, his post-arrest statements should have been suppressed. "It iswell settled that such claimsare
not cognizable for habeas corpus review where the State has provided afull and fair opportunity to

litigatethisissue."); Manning v. Strack, No. CV 99-3874, 2002 WL 31780175 at *4 (E.D.N.Y. Oct.

11, 2002) (Raggi, D.J.) ("Stone v. Powell prohibits habeas review of [petitioner's] Fourth

Amendment claim” that "he was arrested without probable cause" and that his "identifications
and. . . statements should have been suppressed asthefruitsof thisunlawful arrest.” Petitioner "was
afforded a full evidentiary hearing on his arrest challenge, as well as one appeal of right and one

opportunity to movefor leaveto apped."); Senor v. Greiner, No. 00-CV-5673, 2002 WL 31102612

at *10-11 (E.D.N.Y. Sept. 18, 2002) (Habeas claim barred where petitioner argued that he was
arrested without probable cause and lineup identifications therefore should have been suppressed.
Petitioner "cannot claim that the state lacked sufficient procedures for redress of his Fourth
Amendment claimsbecausethe courtsinthiscircuit haveexpressly approved New Y ork'sprocedure
for litigating such claims. . ." nor has petitioner "alleged that an unconscionable breakdown in the

processoccurred.” ); Bilbrew v. Garvin, No. 97-CV-1422, 2001 WL 91620 at *4-5 (E.D.N.Y . Jan.

10, 2001) (Where petitioner "was not denied the opportunity to litigate his Fourth Amendment
claimsinthestate courts, [the habeascourt] will not consider” petitioner'sclaims™that hisstatements
to the police and the station house identifications of him should have been suppressed as 'fruits of

anunlawful arrest. . . . madewithout probable cause."); Ortizv. Artuz, 113 F. Supp. 2d 327, 335-36
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(E.D.N.Y. Sept. 8, 2000) ("Petitioner argue[d] that he was arrested without probable cause in

violation of the Fourth Amendment and that his pretrial statement and the identification procedure

should have been suppressed as the fruit of the illegal arrest.” Because "[t]he hearing court

conducted areasoned inquiry into petitioner's clam and determined that there was probable cause

for hisarrest, and the Appdlate Division affirmed on the merits. . . . petitioner's Fourth Amendment

clam isunreviewable by this Court."), aff'd, No. 00-2713, 36 Fed. Appx. 1, 2002 WL 126131 (2d

Cir. Jan. 28, 2002), cert. denied, 536 U.S. 909, 122 S. Ct. 2367 (2002).2

See aso, e.q., Dawson v. Donnelly, 111 F. Supp. 2d 239, 247 (W.D.N.Y. 2000) (Where
petitioner's habeas claim that "he was under arrest when he confessed and that therewasno
probable cause for his arrest” was also raised in a pretrial suppresson motion and in his
direct state appeal, the state courts gave petitioner "afull and fair opportunity to litigate the
clam. Therefore, this Court is precluded from addressing it in the context of a Federal
habeas proceeding, and the claim must be dismissed."); Senor v. Senkowski, No. 97-CV-
4929, 1999 WL 689477 at *8 (E.D.N.Y. Aug. 31, 1999) (Habeas court cannot consider
petitioner's claim that his "arrest violated the Fourth Amendment, and that the lineup
identificationswerefruit of that unlawful arrest."); Joyner v. Leonardo, 99 Civ. 1275, 1999
WL 608774 at *3-4 (S.D.N.Y. Aug. 12, 1999) (Petitioner's clam that the police lacked
probabl ecauseto arrest himand that hissubsequent i dentifications shoul d be suppressed was
"rejected under the doctrine established by the Supreme Court in Stone v. Powell . . . ");
France v. Artuz, No. 98-CV-3850, 1999 WL 1251817 at *6 (E.D.N.Y. Dec. 17, 1999)
(Where petitioner's habeas claim that his statements should be suppressed because he was
arrested without probable cause was addressed during a pretrial suppression hearing, his
claim was denied "[b]ecause petitioner was given a full and fair opportunity in the state
courtsto litigate thisFourth Amendment issue. . ."); Quinonesv. Keane, 97 Civ. 3173, 1998
WL 851583 at *4-5 (S.D.N.Y. Dec. 7, 1998) (Habeas court barred from considering
petitioner'sclaim that his statements shoul d be suppressed because he "was detai ned without
probable cause when he gave the statements."); Madonado v. Giambrum, 98 Civ. 0058,
1998 WL 841488 at *2 (S.D.N.Y. Dec. 3, 1998) (Petitioner "claim[ed] that the police did
not have probable causeto place him under arrest and, for that reason, the evidence acquired
after the arrest should not have been admitted a histrial." Because petitioner was "afforded
an adequate opportunity to address this fourth amendment clam in the state court
proceedings . . . . [the habeas court] need not consider [petitioner's] claim.”); Sansalone v.
Kuhlmann, 96 Civ. 9231, 1998 WL 804693 at *1 (S.D.N.Y. Nov. 16, 1998) (Parker, D.J.)
(Petitioner's "claim, alleging that a lack of probable cause for his arrest warranted

(continued...)
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Accordingly, because Skinner was given a full and fair opportunity to litigate his
Fourth Amendment claiminstate court, Skinner's clam that he was arrested without probabl e cause
is not cognizable on habeas review and should be denied.

III. SKINNER'S CLAIM THAT THE PROSECUTION VIOLATED BRADY V.
MARYLAND SHOULD BE DENIED

Skinner's habeas petition assertsthat the prosecution: (1) "withheldinformationthat
co-defendant Anibal Rosa was under cooperation with the DA's office and used this to enlist the
Rosa famil[y's] perjured testimony”; (2) "withheld information of the name of the shooter under
indictment #4378/96 provided to them by Anibal Rosa’; and (3) "never turned over any of the DD'5
reportsor police memo[]sfor the arresting detectives under indi ctments #4378/96 and #8190/96."%
(Dkt. No. 1: Pet. 112(C).) Skinner claimsthat he "discovered an array of fabricated information

against him that was conflicting at this trial when Aniba Rosd[] testified at another trial one year

2 (...continued)

suppression of . . . identification testimony . . . [is] precluded from review here becausethe
issues were fully and fairly litigated both in pre-trial hearings and on direct review.");
Moreno v. Kelly, 95 Civ. 1546, 1997 WL 109526 at *8 (S.D.N.Y. Mar. 11, 1997) (Where
petitioner alleged that his arrest was not based on probable cause and "that all post-arrest
identifications should therefore be suppressed as the fruits of an unconstitutional arrest,”
petitioner's claim was "not a basis for federal habeasrelief.” Because thetrial court hed a
combined identification, suppression, and probable cause hearing, which was reviewed on
direct appeal, petitioner "received a 'full and far' opportunity to litigae his Fourth
Amendment claim in the state courts and this [habeas] court has no authority to revisit the
issue." Petitioner's "contention that the trial court's pre-trial determination was incorrect
does not entitle him to federal habeas review."); Burton v. Senkowski, No. CV-94-3836,
1995 WL 669908 at *4 (E.D.N.Y. Nov. 5, 1995) ("[Stonev.] Powell anditsprogeny"” barred
review of petitioner's claims that his arrest lacked probable cause and that his line-up
identification should have been suppressed as fruit of this unlawful arrest.).

z "DD-5s" are"complaint follow-up reports.” See Bynumv. Duncan, 02 Civ. 2124, 2003 WL
296563 at *9 (S.D.N.Y. Feb. 12, 2003).
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later, and proved that he was the confidential informant and sole source of information aganst

petitioner although the prosecutor denied this on the record before the trial court.” (Dkt. No. 19:
Traverse at 49.)

A. Skinner's Brady Claim is Exhausted

Contrary to the State's argument, Skinner did exhaust his claim that the prosecution
failed to disclose its cooperation agreement with Rosa and the fact that Rosa named Morales
shooter. Whilethe State assertsthat Skinner "first addressed the 'secret cooperation’ of Anibal Rosa
in his application for awrit of coram nobis" (Dkt. No. 15: State Br. & 25-28), Skinner properly
raised the claim in his July 12, 2001 C.P.L. § 440 motion. (Dkt. No. 17: Skinner 7/12/01 C.P.L.
§ 440 Motion.)

In his July 2001 C.P.L. § 440 motion, under the heading "Rosario and Brady
Violation," Skinner alleged, in part, that

Anibal "Puti" Rosa, in histestimony under indictment #3790/97 testified that hetold

ADA Gagan, who the shooter was under indictment #4378/96 before [ Skinner's] trial and

none of the documents pertaining to this information were turned over to the defense. . . .

Had the People revealed this information it would not have cleared [ Skinner] but it would

have revealed the Peopl€e's theory of this shooting was fabricated by ADA Gagan. . . .
(Dkt. No. 17: Skinner 7/12/01 C.P.L. 8§ 440 Motion at 36.) Skinner's February 2002 "addendum”
further asserted that

Defendant's alleged co-defendant Anibal Rosa, who was under secret cooperation

with the District Attorney's Office in New York, and Queens Counties, had prior to
[Skinner's] trial informed the DA's office and trial prosecutor who the shooter was under
indictment #4378/96. However, at trial and prior to trial the People claimed not to have
known the identity of this person. ... Thefact that the jury never knew anything about the

shooter'sidentification is clearly a Brady Violation. The People were concern[ed] that . . .
thisrevelation of important undisclosed facts. . . [would] cause the jury to acquit [ Skinner].

(Dkt. No. 17: Skinner 2/26/02 C.P.L. § 440 Motion Addendum at 5.)

H:\OPIN\SKINNER



34

The Court assumesthat Skinner'sJuly 2001 C.P.L. § 440 motion and February 2002
addendum were denied prior to or as part of the only ruling subsequent to July 2001 that gppearsin
the record, namely Justice Wetzel's May 16, 2002 Order. (Dkt. No. 8: 5/16/02 Justice Wetzel
Decision.) In that order, Justice Wetzel denied al of Skinner's other daims (except his counsel
conflict claim) as "a rehash of previoudly filed, decided, and in many cases already appealed
motions." (Id.) The First Department denied leave to appea on August 29, 2002. (Dkt. No. 16:
Israel Aff. Ex. Z: 8/29/02 1st Dep't Order.) Sincethe State hasnot argued that Justice Wetzel denied
Skinner's Brady claim on an adequate and i ndependent state ground (because the State asserted that
the claim was never raised ina C.P.L.§ 440 motion), the Court will address the Brady claim on the
merits.

B. The Brady v. Marvland Standard®

Under Brady v. Maryland and its progeny, state as well as federal prosecutors must

turn over exculpatory and impeachment evidence, whether or not requested by the defense, where

theevidenceismaterial either to guilt or to punishment. See, e.q., Strickler v. Greene, 527 U.S. 263,

280,119 S. Ct. 1936, 1948 (1999); United Statesv. Bagley, 473 U.S. 667, 676, 682, 105 S. Ct. 3375,

3380, 3383-84 (1985); United Statesv. Agurs, 427 U.S. 97,107, 96 S. Ct. 2392, 2399 (1976); Brady

= For additional decisions authored by this Judge discussing the Brady v. Maryland standard
in language subgantially similar to that in this entire section of this Report &
Recommendation, see Mendez v. Artuz, 98 Civ. 2652, 2000 WL 722613 at *11-12
(S.D.N.Y. June 6, 2000) (Peck, M.J.), report & rec. adopted, 2000 WL 1154320 (S.D.N.Y.
Aug. 14, 2000) (McKenna, D.J.), aff'd, 303 F.3d 411 (2d Cir. 2002), cert. denied, 123 S. Ct.
1353 (2003); Franzav. Stinson, 58 F. Supp. 2d 124, 153 (S.D.N.Y. 1999) (Kaplan, D.J. &
Peck, M.J.).
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v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 1196-97 (1963).2' The Brady rule also encompasses
evidence known only to the police: "In order to comply with Brady, therefore, ‘the individual
prosecutor has a duty to learn of any favorable evidence known to the others acting on the

government's behalf in this case, including the police.” Strickler v. Greene, 527 U.S. at 281, 119

S. Ct. at 1948 (quoting Kylesv. Whitley, 514 U.S. 419, 437, 115 S. Ct. 1555, 1567 (1995)).

The Brady rule does not require a prosecutor to "deiver his entire file to defense
counsel," but only to disclosethose items which are material to the defendant's guilt or punishment.

United Statesv. Bagley, 473 U.S. at 675, 105 S. Ct. at 3380; accord, e.q., Kylesv. Whitley, 514 U.S.

at 437,115 S. Ct. at 1567 ("Wehavenever held that the Constitution demandson openfilepolicy.");

United Statesv. Agurs, 427 U.S. at 108-09, 96 S. Ct. at 2400.2

"Therearethreecomponentsof atrueBrady violation: [1] Theevidenceatissue must
be favorable to the accused, either becauseit is exculpatory, or because it is impeaching; [2] that
evidence must have been suppressed by the State, either willfully or inadvertently; and [3] prejudice

must have ensued.” Strickler v. Greene, 527 U.S. at 281-82, 119 S. Ct. at 1948.%

2 Seealso, e.q., United Statesv. Diaz, 176 F.3d 52, 108 (2d Cir.), cert. denied, 120 S. Ct. 181
(1999); Tankleff v. Senkowski, 135 F.3d 235, 250 (2d Cir. 1998); Orenav. United States,
956 F. Supp. 1071, 1090-92 (E.D.N.Y. 1997) (Weinstein, D.J.).

= See dso, eq., Tatev. Wood, 963 F.2d 20, 25 (2d Cir. 1992); United States v. Gaggi, 811
F.2d 47, 59 (2d Cir.), cert. denied, 482 U.S. 929, 107 S. Ct. 3214 (1987); Hoover v.
Leonardo, No. 91-CV-1211, 1996 WL 1088204 at *2 (E.D.N.Y. June 11, 1996).

= Seealso, 0., Moorev. lllinois, 408 U.S. 786, 794-95, 92 S. Ct. 2562, 2568 (1972); United
Statesv. Payne, 63 F.3d 1200, 1208 (2d Cir. 1995), cert. denied, 516 U.S. 1165, 116 S. Ct.
1056 (1996); Orenav. United States, 956 F. Supp. at 1090.
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C. Additional Facts Underlying Skinner's Brady Claim

The prosecutor in Skinner's case denied twice on the record that the District

Attorney's Office had entered into a cooperati on agreement with Anibal Rosa about Skinner's case.

(Tr. 695-701, 1469-70.) The following exchange took place on February 11, 1997, after the

testimony of Edith Veasquez, Anibal Rosas aunt, outside the presence of thejury:

Ms. Stewart:

The Court:
Mr. Gagan:
The Court:
Mr. Gagan:

Ms. Stewart:

The Court:

Ms. Stewart:

H:\OPIN\SKINNER

Judge, | just ask to place on the record —try to recreate the substance of the
sidebar conference that we had off the record during the questioning of this
last witness, Ms. Velasguez.

| had asked for the sidebar in order to inquire whether or not her
nephew, Anibal Rosa, was cooperating with [Assistant Digrict Attorney]
Gagan's office. And | said that | had information, | believe, from Mr. Gagan
himself that [Rosa] was cooperating, and | wanted to know whether this aunt
was maybe perhaps somehow involved in that cooperation or knew of it. |
guess | will let Mr. Gagan answer for himself.

... Mr. Gagan indicated that he had not been in a cooperation agreement.
There isno cooperation agreement.

There isno cooperation agreement?

No, not at thistime.

And | indicated that that does not necessarily mean that someoneis not
coming in and proffering and in discussion, even though they may not have
been signed up by the office yet and given any kind of consideration therefor.
But [Mr. Gagan] made a representation to the Court that . . . he had no
intention to call Mr. Rosa as a witness, which goes beyond, in my opinion,
cooperating.

WEéll, no, he could be cooperating in something el se, Judge, and not called as
awitness here because he'sbeing protected. . . . Therésapossibility that [the

District Attorney's Office] may want him to talk about something else for
another case but not this case.
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TheCourt:  All right, hasthere been any agreement or any attempt to reach an agreement
of cooperation with Mr. Rosa?

Mr. Gagan:  Asfor this case, no.
The Court:  How about as to any other cases?

Mr. Gagan:  WEell, yeah, your Honor, we talk to people all the time, andin fact,
Mr. Skinner came there and talked to us on a"Queen For A Day" agreement
when he had [previous trial counsel] so, obviously, Mr. Skinner is not
cooperating with us, so whether someone comes in and talks to us is a
different matter than if they are cooperating, and Mr. Rosais not cooperating
inthiscase, and thereisno cooperationinthiscase. He'snot testifyinginthis
case, and | will produce him for Ms. Stewart to call him as awitness if she
would like.

Ms. Stewart: Judge, can | just say that | think Mr. Gagan's very definitivein this case.

Each thing that he said delineates where this may be going, and |
would state for the record that Mr. Rosawas involved in ahighly-publicized
incident, a shooting in Queens where people, | believe, were murdered, and
he is accused of being a paticipant in those murders, and it is my
understanding that he was very anxious to cut some kind of a deal
somewhere.

Now | recognize that whatever he may be doing in Queens has no
relationship but it seems to me if heis involved with Mr. Gagan's office,
whether it isin this case or another case, it has been known that a rdative
would come in to testify rather than expose the person of the first party
because he has too much baggage to come in with [them]. They don't want
another witness that hurts them more than he helps them.

(Tr. 695-98; see also Tr. 699-701.)

On February 19, 1997, based on the substance of A.D.A. Gagan's cross-examination
of Skinner, theissueof Rosa's possi bl e cooperation wasagain rai sed by defense attorney Stewart and
again denied by A.D.A. Gagan:

Ms. Stewart: Well, Judge, | asked thisquestion at the sde bar when Ms. V elasquez was on

the stand, whether Anibal Rosa was cooperating, was actively seeking to
cooperate and had an agreement, and | would ask once again, based on this
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extensive series of questions, . . . it seemsto methose questions had to come
from Aniba Rosa; there is no other way.

The Court: It didn't seem that waytome. . ..

Put the question to the assistant [district attorney], whether Anibal Rosais
cooperating in this case.

Mr. Gagan:  No.
(Tr. 1469-70.)
Skinner claimsthat Anibal Rosa's subsequent testimony at another tria " proved that

he was the confidential informant and sole source of information against [Skinner] although the

prosecutor denied this on the record beforethetrial court” and therefore Assistant District Attorney
Gagan withheld this information from Skinner and his counsel during his trial. (Dkt. No. 19:
Traverse at 49.)

OnJune 24, 1998, Anibal Rosatestified in Supreme Court, New Y ork County, inthe

caseof Peoplev. David Rodriquez, et al., indictment number 3790/97. (Dkt. No. 17: Skinner C.P.L.

8 440 Motion Ex. Q: Transcript of People v. Rodriguez, et al., Indictment #3790/97 ["Rodriquez
Tr."].) Rosatestified that in October 1996 hewasarrested, indicted, pleaded guilty and wasrel eased
on bail in connection with the shooting of Jehu Morales. (Rodriguez Tr. 1522-24, 1552-53, 1557-
59.) Hewas arrested in connection with a hit-and-run in Queens in November 1996, prior to his
sentencing in the Morales case. (Rodriguez Tr. 1557-60.) According to Rosa, in December 1996,
he had a court appearance in Manhattan that was adjourned when his attorney failed to appear.
(Rodriguez Tr. 1564.) About aweek |ater, Rosawas brought back to the Manhattan Courthouseand

met with Assistant District Attorneys Hickey and Gagan for a "couple of hours." (Rodriguez Tr.

H:\OPIN\SKINNER



39

1565-67.) Rosatestified that he decided to cooperate with the District Attorney's Office asaresult
of that conversation, although he could not sign a cooperation agreement because his lawyer failed
to appear on at least two occasions. (Rodriguez Tr. 1563, 1567-68.)

Astothenight of Morales shooting, Rosatestified that Skinner had agun but did not
shoot Morales. (Rodriguez Tr. 1518, 1542-43.) Rosa, Skinner, Wager, and "Erkel" wereall present
at Moraes shooting, and Erkel shot Morales. (Rodriguez Tr. 1515-18, 1543.) Rosa, Wager, and
Skinner left together and were arrested, while Erkel "took a different . . . route." (Rodriguez Tr.
1519, 1543-44.) Rosastated that when asked by the Manhattan District Attorney's officewho Erkel
was, Rosa told them he met Erkel through Skinner. (Rodriguez Tr. 1544-45.)

At Rosa's sentencing on September 27, 1989 for his role in the M orales shooting,

Assistant District Attorney Hickey informed the judge that some time after Rosas arrest in Queens,

Rosa cooperated in an investigation that she was conducting on the Lower East Side. (Dkt. No. 17:

Skinner 7/12/01 C.P.L. § 440 Motion Ex. A: Rosa Ind. No. 4378/96 Sentencing Transcript ["Rosa
S."]1 3-5.) A.D.A. Hickey stated that after his Queensindictment, Rosa

basically cooperated in an investigation that | was conducting on the Lower East Side. He

testified in the grand jury [in] which he was active in the indictment of almost 40 people.

He also testified at the trial of four of those defendants which led to their conviction. The

extent of the promise that the People made are as follows: We discussed this case with the

Queens Didtrict Attorney, specifically the assistant who was assigned to that case. No

promises were made in termsof alesser plea. My supervisor, Walter Arsenault, did speak

to the Judgein Queens who presided over that case and informed that Judge of the extent of

Anibal Rosa's cooperation . . . . | told Mr. Rosa | would tell your Honor that the extent of

cooperation was considerable and | believe as fully as he could provide or was able to

provideat thetime. . . . Wepromised him in exchange for thiswewould inform you of these

factsand recommend in light of the cooperation he[be] sentenced to one and a half to four

and a half on thisindictment and if you thought it appropriate to run concurrent with the

sentence he's currently serving [on the Queens charges.]

(RosaS. 3-5.)
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Thisinformation is consistent with Assistant District Attorney Gagan's statement
during Skinner's trial that Rosa was not cooperating "in this case.” (See pages 36-38 above.)
Presumably, at thetime of Skinner'strial, the District Attorney's Office wastrying to secure Rosa’s
cooperation for the case involving the forty-person indictment, which was eventually secured,
according to A.D.A. Hickey (Rosa S. 3-5.)

D. Application of the Brady Standard to Skinner's Claim

1. Rosa's Information that Skinner Was Present But Was Not the Shooter
Would Not Have Exculpated Skinner

These transcripts are not the "smoking gun™ Skinner portrays them to be. Evenin
light of Rosa'stestimony at the Rodriguez trial and A.D.A.. Hickey'sdiscussion of Rosa'scooperation
at Rosa's September 1999 sentencing, Skinner's Brady claim fails on the merits.

First, assuming that Rosatold the District Attorney's Office aversion of the Morales
shooting consistent with his testimony at the Rodriguez trial (see pages 38-39 above), that
information is not Brady material becauseit would not in any way have excul pated Skinner. Rosa's
description of the events surrounding the Moraes shooting inculpates Skinner by describing
Skinner's presence with agun and connecting Skinner to "Erkel,” who Rosa testified shot Moraes.
(Tr. 1516-17, 1522, 1545.) Skinner highlights the fact that Rosa informed the prosecutor that
someone other than Skinner shot Moraes(Dkt. No. 17: Skinner 7/12/01 C.P.L. § 440 Motion at 36),
but fails to recognize that Rosa's version entirely refutes Skinner's alibi defense.

Skinner further asserts that "[h]ad the People revealed [Rosa's identification of the
shooter] it would not have cleared [ Skinner] but it would have revealed the People's theory of this

shooting was fabricated by ADA Gagan. .." (Skinner 7/12/01 C.P.L. § 440 Motionat 36.) Infact,
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the State prosecuted Skinner under an "acting in concert” theory. (Charge: Tr. 1741-44) ("It'sthe
theory of the Peopl€'s case that the defendant acted in concert with Anibal Rosaand Anthony Wager
and others in the commission of counts 1 through 7 of the indictment. Accordingly, the lega
principleof actingin concert, which issometimesreferred to as aiding and abetting, appliesto those
counts.") The prosecutor himself stated that "thefact is[that Skinner is] not charged as the shooter
in this case." (State Summation: Tr. 1701.) Because Rosas version of the events, including the
naming of the shooter, would not have excul pated Skinner nor contradicted the prosecution'stheory

of the casg, it failsto qualify as Brady material. See, .., United Statesv. Gonzalez, 110 F.3d 936,

944 (2d Cir. 1997) (where "defendants' theory was that only [police officer] fired a weapon. . .
[alleged Brady] evidence suggesti ng no shotswerefired plainly would have undermined, rather than
supported, that theory." Further, "the charge against defendants was not that they fired thar

weapons, but that they possessed them.”); United States v. Pimentel, No. 99 CR 1104, 2002 WL

1208679 at *4 (E.D.N.Y. May 30, 2002) (Brady claim rejected where, inter alia, suppressed

information implicated defendant in the crime and did not underminethe government'stheory of the

case); cf. Mendez v. Artuz, 303 F.3d 411, 414 (2d Cir. 2002) ("Suppressed information is
exculpatory and thus ‘favorabl € to the defense for Brady purposes when it directly contradicts the
motive theory testified to by prosecution witnesses.").

Second, information provided by Rosa, such asthe identity of the shooter, cannot be
properly analyzed as Brady material because Rosa's identity or existence was not "suppressed” by
thegovernment. Skinner and hiscounsel were surely awarethat Rosa, who was arrested and charged

aongwith Skinner and Wager, might haverelevant i nformation about the crimewith which Skinner,
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Rosa, and Wager werecharged. At least asto theidentity of the shooter, Skinner'sBrady claimfals
on this ground because the State in no way deprived Skinner's counsel of interviewing or calling
Rosa at trial. In fact, A.D.A. Gagan stated on the record that he "would produce [Rosa] for
Ms. Stewart to call himas awitnessif shewould like." (Tr. 697.) To the extent the State had any
Brady obligation as to Rosas version of events (as opposed to the existence of a cooperation
agreement), the State met its obligation by offering to make Rosa available to testify. See, eq.,

United Statesv. Torres, 129 F.3d 710, 717 (2d Cir. 1997) ("It iswell settled that evidence 'is not

considered to have been suppressed within the meaning of the Brady doctrineif the defendant or his
attorney either knew, or should have known of the essential facts permitting him to take advantage

of [that] evidence.™) (quoting United Statesv. Gonzalez, 110 F.3d 936, 944 (2d Cir. 1997)); United

Statesv. Campos, No. 95-1377, 100 F.3d 945 (table), 1996 WL 83166 at * 1 (2d Cir. Feb. 26, 1996)

("Evenif [witnesss] failureto identify [defendant] in a photospread constituted Brady material, the
defense's opportunity to interview [the witness] — and its failure to call [the witness] . . . @ trial —
eliminates any possibility of prejudice."), cert. denied, 518 U.S. 1027, 116 S. Ct. 2569 (1996);

United States v. Payne, 63 F.3d 1200, 1208 (2d Cir. 1995) ("[E]vidence is nhot considered to have

been suppressed within the meaning of the Brady doctrine if the defendant or his atorney either
knew, or should have known, of the essentid facts permitting him to take advantage of [that]
evidence.") (internal quotesomitted), cert. denied, 516 U.S. 1165, 116 S. Ct. 1056 (1996); Busiello
v. McGinnis, 235 F. Supp. 2d 179, 190 (E.D.N.Y. 2002) ("The Second Circuit has explained that
Brady is inapplicable 'if the defendant either knew, or should have known, of the essentid facts

permitting him to take advantage of any exculpatory evidence.™); United Statesv. Fasciana, 01 Cr.
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00058, 2002 WL 31495995at* 1 (S.D.N.Y. Nov. 6, 2002) ("Inmost circumstances, the'Government
may fulfill its Brady obligation by directing the defendant's attention to witnesses who may have
exculpatory evidence. Oncethe defendant is made aware of the existence of such witnesses, he may
attempt to interview them to 'ascertain the substance of ther prospective testimony,' or subpoena
them if the Government does not intend to call them as witnesses at trial."").

2. Rosa's Alleged Cooperation Agreement Was Not Material Impeachment
Evidence Since Rosa Did Not Testify at Skinner's Trial

Assuming arguendo that at the time of Skinner's trial Rosa had a cooperation
agreement with the District Attorney's Office (specifically relating to Skinner's case) and the
prosecutor improperly withheld this fact from Skinner and his counsel, Skinner's Brady claim still
fails because a cooperation agreement with Rosa was not material to Skinner'strial.

The Supreme Court hasemphasi zed four aspectsof materiality. First, "[a]lthoughthe
constitutional duty is triggered by the potential impact of favorable but undisclosed evidence, a
showing of materiality does not require demonstration by a preponderance that disclosure of the

suppressed evidence would have resulted ultimately in the defendant's acquittal ." Kylesv. Whitley,

514 U.S. 419, 434, 115 S. Ct. 1555, 1565-66 (1995) (citing, inter alia, United Statesv. Bagley, 473

U.S. 667, 682, 105 S. Ct. 3380, 3383 (1985)).Z’ Thus, non-disclosed "evidenceis material 'if there

is a reasonable probability that, had the evidence been disclosed to the defense, the result of the

proceeding would have been different.” Strickler v. Greene, 527 U.S. 263, 280, 119 S. Ct. 1936,

z Accord, e.g., Tankleff v. Senkowski, 135 F.3d 235, 250 (2d Cir. 1998); Mendez v. Artuz, 98
Civ. 2652, 2000 WL 722613 at *12 (S.D.N.Y. June 6, 2000) (Peck, M.J.), report & rec.
adopted, 2000 WL 1154320 (S.D.N.Y. Aug. 14, 2000) (McKenna, D.J.), aff'd, 303 F.3d 411
(2d Cir. 2002), cert. denied, 123 S. Ct. 1353 (2003); Hoover v. Leonardo, No. 91-CV-1211,
1996 WL 1088204 at *3 (E.D.N.Y. June 11, 1996).
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1948 (1999) (quoting United States v. Bagley, 473 U.S. at 682, 105 S. Ct. at 3383) (emphasis

added).Z The "touchstone of materiality is a'reasonable probability’ of a different result, and the

adjectiveisimportant. The question isnot whether the defendant would more likely than not have

received a different verdict with the evidence, but whether in its absence he received a fair trial,

understood as atrial resulting in a verdict worthy of confidence. A ‘reasonable probability' of a

different result is accordingly shown when the government's evidentiary suppression ‘undermines

confidence in the outcome of the trial." Kylesv. Whitley, 514 U.S. at 434, 115 S. Ct. at 1566

(quoting United Statesv. Bagley, 473 U.S. at 678, 105 S. Ct. at 3381).%

Second, the sufficiency of the evidence is not the touchstone of materiality:

The second aspect of . . . materiality bearing emphasis hereisthat it is not a sufficiency of
evidence test. A defendant need not demonstrate that after discounting the incul patory
evidence in light of the undisclosed evidence, there would not have been enough left to
convict. The possihility of an acquittal on acriminal charge does not imply an insufficient
evidentiary basis to convict. One does not show a Brady violation by demonstrating that
some of the inculpatory evidence should have been excluded, but by showing that the
favorable evidence could reasonably be taken to put the whole case in such a different light
as to undermine confidence in the verdict.

28/

29/

Accord, e.q., Kylesv. Whitley, 514 U.S. a 433-34, 115 S. Ct. at 1565; United States v.
Maisonet, No. 00-1488, 45 Fed. Appx. 74, 76, 2002 WL 31060361 at *1 (2d Cir. Sept. 17,
2002); Mendez v. Artuz, 2000 WL 722613 at *12.

See dso, eq., Strickler v. Greene, 527 U.S. at 289-90, 119 S. Ct. at 1953; United Statesv.
Diaz, 176 F.3d 52, 108 (2d Cir.), cert. denied, 528 U.S. 875, 120 S. Ct. 181 (1999); Tankleff
v. Senkowski, 135 F.3d at 250; United Statesv. Amiel, 95 F.3d 135, 144-45 (2d Cir. 1996);
United Statesv. Payne, 63 F.3d 1200, 1209 (2d Cir. 1994), cert. denied, 516 U.S. 1165, 116
S. Ct. 1056 (1996); Miller v. Andliker, 848 F.2d 1312, 1320 (2d Cir.), cert. denied, 488 U.S.
890, 109 S. Ct. 224 (1988); Mendez v. Artuz, 2000 WL 722613 at *12; Orena v. United
States, 956 F. Supp. 1071, 1092 (E.D.N.Y. 1997) (Weinstein, D.J.); Hoover v. Leonardo,
1996 WL 1088204 at * 3.
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Kylesv. Whitley, 514 U.S. at 434-35, 115 S. Ct. at 1566.2% "This means that the omission must be

evaluated in the context of the entire record.” United Statesv. Agurs, 427 U.S. 97, 112, 96 S. Ct.

2392, 2402 (1976); accord, e.q., Mendez v. Artuz, 2000 WL 722613 at *12.3Y

Third, once constitutiond error has been established there is no need for harmless
error review, since "'areasonable probability that, had the evidence been disclosed to the defense,
theresult of the proceeding would have been different' . . . necessarily entailsthe conclusion that the

suppression must have had "'substantia and injurious effect or influencein determining the jury's

verdict."™ Kylesv. Whitley, 514 U.S. at 435, 115 S. Ct. at 1566.%

Fourth, in determining materiality, the "suppressed evidence [is|] considered

collectively, not item by item." Kylesv. Whitley, 514 U.S. at 437, 115 S. Ct. at 1567.%

= Accord, e.q., Strickler v. Greene, 527 U.S. a 290, 119 S. Ct. at 1952; Mendez v. Artuz, 2000
WL 722613 at * 12; Orenav. United States, 956 F. Supp. at 1092; Hoover v. L eonardo, 1996
WL 1088204 at * 3.

"'If, for example, one of only two eyewitnesses to a crime had told the prosecutor that the
defendant was definitely not its perpetrator and if this statement was not disclosed to the
defense, no court would hesitate to reverse aconviction resting on the testimony of the other
eyewitness. But if there were fifty eyewitnesses, forty-nine of whom identified the
defendant, and the prosecutor neglected to reveal tha the other, who was without his badly
needed glasses . . . had said that the criminal looked something like the defendant but he
could not be sure as he had only had a brief glance, the result might well be different.”
United Statesv. Agurs, 427 U.S. at 113 n.21, 96 S. Ct. at 2402 n.21; accord, e.g., Mendez
v. Artuz, 2000 WL 722613 at *12.

=2 Accord, eq., Mendez v. Artuz, 2000 WL 722613 at *13; Orena v. United States, 956 F.
Supp. at 1092; Hoover v. Leonardo, 1996 WL 1088204 at * 3.

== Accord, e.q., United States v. Persico, 164 F.3d 796, 805 (2d Cir.), cert. denied, 120 S. Ct.
171 (1999); Mendez v. Artuz, 2000 WL 722613 at * 13; Orenav. United States, 956 F. Supp.
at 1092; Hoover v. Leonardo, 1996 WL 1088204 at * 3.
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"Suppressed impeachment evidence is 'material if the witness whose testimony is
attacked supplied the only evidencelinking the defendant(s) to the crime, or wherethelikely impact
on the witness's credibility would have undermined a critical element of the prosecution's case.™

United States v. Diaz, 176 F.3d at 108 (quoting United States v. Wong, 78 F.3d 73, 79 (2d Cir.

1996)) &
Here, since Anibal Rosa did not testify at Skinner's trial and Skinner's counsel thus
had no opportunity to impeach him, the existence of a cooperation agreement between Rosaand the

District Attorney's office was not material. See, e.q., United States v. Shandorf, No. 01-1047, 20

Fed. Appx. 50, 53, 2001 WL 1178797 a *2 (2d Cir. Oct. 3, 2001) (information regarding
government agent not material under Brady where agent "was not awitness at trial" and defendant
"could not have permissibly called [him] as a hostile witness for the sole purpose of impeaching

him."); Mesterino v. United States, 96 Civ. 2114, 90 Cr. 276, 1997 WL 528047 at *4n.6 (S.D.N.Y.

Aug. 27, 1997) (Rejecting defendant’s claim that the government improperly withheld the existence

= Accord United States v. Avellino, 136 F.3d 249, 256-57 (2d Cir. 1998); United States v.
White, Nos. 95-1567, 96-1091, 95-1696, 96-1083, 113 F.3d 1230 (table), 1997 WL 279972
at *12 (2d Cir. 1997) ("Because [witness's] testimony was not the only evidence linking
[defendant] to the crime, impeachment material against himwasnot material."), cert. denied,
523 U.S. 1085, 118 S. Ct. 1539 (1998); Busiello v. McGinnis, 235 F. Supp. 2d 179, 191
(E.D.N.Y. 2002) (Impeachment evidence is material under Brady if the witness to be
impeached "'supplied the only evidence linking the defendant to the crime,’ or 'if thelikely
impact on the witness's credibility would have undermined a criticad element of the
prosecution'scase."); Shabazz v. Artuz, No. 97 CV 1704, 2002 WL 873319at*3 (E.D.N.Y.
Apr. 29, 2002) ("Impeachment evidence, such asthe existence of cooperation agreementsor
promises, may be material where the witnessin question suppliesthe only evidence linking
the defendant to the crime.™); Lyon v. Senkowski, 109 F. Supp. 2d 125, 139 (W.D.N.Y. Aug.
7, 2000) ("Since [witness's] testimony did not directly link [petitioner] to the crime or
provide an essential element of the offense, evidence impeaching him would not have been
material under Brady.").
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of a cooperation agreement with informant because informant's "statements were not offered as
evidence, and therefore no testimony existed for the defense to impeach. Since the Government
neither called [the informant] to testify nor presented his hearsay testimony for its truth, any
cooperation agreement between the Government and [the informant] wasirrelevant to theissues at
trial.").®

Nor would any cooperation agreement have been material impeachment evidenceto
attack the credibility of Rosa's mother, aunt, and sister who testified at Skinner'strial. Anibal Rosa's
aunt, Edith Miriam Velasquez, testified that she heard shots, looked out the window, sav Will
Rodriquez fall to the ground and called the police; Anibal Rosa came to the scene shortly thereafter
and "went crazy because [Rodriguez] was hisfriend" and started to cry. (Velasquez: Tr. 647-48.)
Velasguez drove Rosato the hospital, where they |earned that Rodriguez wasdead. (Velasguez: Tr.
650.) Velasquez testified that when they went outside, she saw Skinner and others. (Velasquez: Tr.

650-51.) Velasquez also tedtified that sometimeafter Morales shooting she overheard Skinner tdll

&l Seealso, e.q., Walker v. True, No. 02-22, 2003 WL 21008657 at * 10 (4th Cir. May 6, 2003)
(statements to detective could not be characterized as impeachment evidence because
declarant did not tegtify); United States v. Williams, 954 F.2d 668, 672 (11th Cir. 1992)
("Thelaw is clearly established that one may not introduce evidence to impeach awitness
who does not testify."); cf. United States v. Sanchez, 118 F.3d 192, 196-97 (4th Cir. 1997)
(District court did not abuse its discretion in limiting defendant's cross-examination of
government agents regarding informant's cooperation agreement where informant "did not
testify against [defendant]; the government did not call [the informant] asawitnessand, . .
. [defendant] also did not call himto testify. Therefore, [theinformant's] general dishonesty
and credibility, to which details of his cooperation might berelevant, werenot at issueinthis
case."); Marinov. Miller, No. 97-CV-2001, 2002 WL 2003211 at *6-7 (E.D.N.Y. Aug. 22,
2002) (Where witness did not testify about the identification procedure at trial, information
prosecution alegedly withheld about the procedure would not have been impeachment
material because "there was no opportunity for [petitioner] toimpeach [thewitness] with the
alleged inconsistency.").
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her nephew Rosa that Skinner tossed his gun onto a second floor roof. (Velasquez: Tr. 668.)

Skinner's counsel asked Velasguez "do you believe that your testimony here today will help your

nephew in someway?," and Velasguez responded that she was "just saying the truth, that's what's

important.” (Velasguez: Tr. 687.)

Following Ve asquez'stesimony, outsidethejury's presence, Skinner'scounsel raised

theissue of whether Anibal Rosahad acooperation agreement (Tr. 695-701; see pages 36-37 above),

and thejudge noted that he had all owed defensecounsel to question V elasquez about her knowledge

of any cooperaion agreement:

The Court:

Ms. Stewart:

The Court;

H:\OPIN\SKINNER

But let the record also reflect that at the sidebar | suggested, and you
took my suggestion, that you mak]e an inquiry of this witness
[Velasquez] as to whether her testimony may be influenced by a
desire to benefit her nephew. That was put to the witness, and the
only crucid thing with regard to that witness would be that question,
if shewas unaware of acooperation agreement it would have been no
benefit to you during cross-examination of her. . . .

| asked her if her testimony would benefit him. Her answer was along
the lines[of], "I'm only hereto tell the truth.”

That doesn't necessarily mean her testimony isn't intended to benefit
him. . ..

That's true.

WEell, for whatever reason, Ms. Stewart, you elected not to follow-up
on that question.
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[A.D.A.] Gagan: | want the record to reflect that | never discussed Anibal Rosa’s case
with thiswitness, Ms. Velasquez. | wouldn't do that, and | don't do
that, and he's not under a cooperation agreement. He's not being
called.

(Tr. 698-701.)

Anibal Rosa'ssister, Brenda Rosa, and his mother, Manerva Rosa, provided rebuttal
evidence to Skinner's character witnesses®® When Skinner's counsel asked Brenda Rosa if she
thought that her "testimony heretoday in anyway may help [her brother Anibal] atthistime?' Brenda
Rosaresponded, "[n]o. .. [n]ot at al. He'salready doing histime; it has nothing to do with today."
(B. Rosa: Tr. 1563.) BrendaRosastated that although her brother had not yet been sentenced, it was
her "belief" that he would be sentenced to "one and a half to four and a half" years based on "[t]he
pleathat [Aniba Rosa]" copped, "an agreement that was doneway before." (B. Rosa: Tr. 1563-64.)
Upon the court's questi oning, Brenda Rosa confirmed that Anibal Rosa had a pleaagreement in the
case involving Skinner and was aware that her brother "could get more time because of what
happened to him" after the agreement was made. (Rosa: Tr. 1564-65.) On re-direct, Assistant
District Attorney Gagan clarified that the agreement Brenda Rosa referred to, under which Anibal
Rosa would be sentenced to one and a half to four and a half years, was not with the District
Attorney's Office but rather with Judge Altman. (Rosa: Tr. 1570-72.) BrendaRosatestified that her
brother Anibal was not currently talking to the District Attorney's Office, but she was unsure if he
had in the past. (Rosa: Tr. 1572.)

None of these witnesses supplied the only evidencelinking Skinner to the crime, nor

would the likely impact on the witnesses' credibility have undermined a critical element of the

= No mention of a cooperation agreement was made during the testimony of Manerva Rosa,

Rosa's mother. (M. Rosa: Tr. 1574-81.)
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prosecution's case. See, e.q., United Statesv. Diaz, 176 F.3d at 108. Brenda and Manerva Rosa's

testimony waslimited to Skinner'sreputation for violence, inrebuttal to defense witness'stestimony
about hisreputation for peacefulness. Neither witness testimony referred to an element of any of
the crimes with which Skinner was charged. Even if these witnesses had been completely
discredited by Anibal Rosa’s cooperation agreement or otherwise, the impact on their credibility
would not have undermined a critical element of the State's case, given the corrobative testimony
of eyewitnesses Juan Rivera, Dominick Rosado, and the victim himsdf, Jehu Morales.

Inconclusion, the Court seesno reasonabl e probability that theresult of Skinner'strial
would have been different had the State disclosed Anibal Rosas (alleged) cooperation agreement
with the District Attorney's Office.

3. Skinner's Claim that Police Reports Were Withheld is a Rosario Claim

Not Cognizable on Habeas Review, But Even If Considered a Brady
Claim, it is Too Speculative

Skinner's petition alleges that "the prosecutor never turned over any of the DD'5
reports or police memo's for the arresting detectives under indictments #4378/96 and #8190/96."
(Dkt. No. 1: Pet. 112(C).) Asidefrom aconclusory assertion that themissing reports "surely would
have contradicted these witnesses under cross-examination” (Dkt. No. 19: Traverse at 9), Skinner

does not allege that the reports would have been material impeachment or exculpatory evidence
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under Brady. Asaresult, heisessentially raising violation of New York'sRosariorule whichis
not cognizable on habeas review.

While the Brady rule that due process requires prosecutors to provide materially
excul patory evidenceto the defense (see pages 34-35 above) and New Y ork'sRosariorule, requiring
disclosureof witnessstatementsin criminal cases, overlap consderably, they arenotidentical. See,

e.g., Landyv. Costello, No. 97-2433, 141 F.3d 1151 (table), 1998 WL 105768 at * 1 (2d Cir. Mar. 9,

1998) (Rosario obligations arise solely under state law); Penav. Fischer, 00 Civ. 5984, 2003 WL

1990331 at *10 (S.D.N.Y. Apr. 30, 2003) ("'[F]ederd courts have consistently held that Rosario
claims are not subject to federal habeas corpus review because they arise exclusively under state

law."); Bynum v. Duncan, 02 Civ. 2124, 2003 WL 296563 at *9 n.5 (S.D.N.Y. Feb. 12, 2003)

(Rosario claims are not cognizable on habeas review); Gumbs v. Kelly, 97 Civ. 8755, 2000 WL

1172350 at *6 (S.D.N.Y. Aug. 18, 2000) (Peck, M.J.) (& casescited therein); Sutherland v. Walker,

97 Civ. 4432, 1999 WL 1140870 at *9 (S.D.N.Y. Dec. 10, 1999) (aprosecutor'sfailureto turn over

"Rosario material," unlike failure to provide Brady materid, is not reviewable by afederal habeas

court); Green v. Artuz, 990 F. Supp. 267, 274 (S.D.N.Y. 1998) ("[F]ailure to turn over Rosario
material isnot abasisfor habeasrelief asthe Rosarioruleis purely one of agatelaw"); Bernard v.

Stinson, 97 Civ. 1873, 1998 WL 40201 at *4 (S.D.N.Y . Jan. 30, 1998); Copesv. Schriver, 97 Civ.

sl Peoplev. Rosario, 9 N.Y.2d 286, 213 N.Y.S.2d 448, cert. denied, 368 U.S. 866, 82 S. Ct.
117 (1961). The Rosario rule has been codified at C.P.L. § 240.45(1) (a), which provides:

[T]he prosecutor shall . . . make available to the defendant: (a) Any written or
recorded statement, including any testimony before agrand jury and an examination
videotaped pursuant to section 190.32 of this chapter, made by a person whom the
prosecutor intendsto call asawitnessat trial, and which rel ates to the subject matter
of the witness's testimony[.]
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2284, 1997 WL 659096 at *4 (S.D.N.Y. Oct. 22, 1997) (Rosario violation does not establish a

congtitutional violation); Morrisonv. McClellan, 903 F. Supp. 428,429 (E.D.N.Y.1995) ("Anyerror

under Rosario at trial would be a violation of state law, and, thus, not subject to review under a

petition for awrit of habeas corpus.").

Evenif the Court wereto construe Skinner's Rosario claim asaBrady claim, it would

fail because he provides no evidence to support hisallegaions® See, e.0., United Statesv. Love,

= Skinner's appellate counsel gotly explained the weaknessin Skinner's Rosario claim to him:

Asfor the Rosario-withheld DD5's claim, you have not raised thisissuein a
way that | can pursueit on appeal. A viable claim must make some showing that a
specific document was withheld and that the failure to turn over the document
prejudiced you. | have read through your 440 and 330 papers severa times. | do not
see any clear alegation that any specific DD5's were withheld fromyou . . . .

If you continue to believe thereisaRosario violation in your case, you must
try a FOIL request and if you come up with some withheld document, then do
another 440 and argue how the withheld document prejudiced you.

However, itisentirely possiblethat oncethefirst indictment was pending that
the police and or trid assistant stopped writing down what Morales and the others
were saying to them during interviews and that is why there is no additional DD-5
for the second indictment. Aslong asthat ispossible, thecourt will not assumefrom
the lack of documents that some document out there is being withheld from you.

For this reason, | am not planning to add anything to the brief regarding
withheld DD5's,

(Dkt. No. 17: Skinner C.P.L. § 460.15 Motion to 1st Dep't, Ex. A: 8/2/99 Letter from
Appellate Counsel to Skinner.)

Skinner pointsto aresponse to one of his many FOIL requests, which shows that DD5s for
Rosado and Rivera could not be located and that the DD5 for Jehu Moraeswas "denied in
that release of such would endanger the life and safety of any person.” (Dkt. No. 19:
Traverse Ex. X: 9/12/02 Police Dep't Legal Bureau FOIL Response.) The absence of a
report, however, is not evidence that any report was improperly withheld from Skinner.
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No. 02-2953, 2003 WL 1796009 at *2 (7th Cir. Mar. 27, 2003) ("[A]ny Brady clam would be
speculative and therefore frivolous [where] there is no evidencein the record that the prosecution

suppressed [police] reportsor that they even existed."); Chandrasv. McGinnis, No. 01 Civ. 2519,

2002 WL 31946711 at *5 (E.D.N.Y. Nov. 13, 2002) ("In the absence of credible evidence
contradicting the ADAS denids" that a cooperation agreement existed, petitioner's Brady claims

denied as meritless.); Ferguson v. Walker, 00 Civ. 1356, 2002 WL 31246533 at *13 (S.D.N.Y.

Oct. 7, 2002) (Swain, D.J. & Peck, M.J.) (Petitioner's"claim of withheld Brady materid is without
evidence and speculative and must be rejected.") (citing cases); Cruz v. Artuz, No. 97-CV-2508,
2002 WL 1359386 at *14 (E.D.N.Y. June 24, 2002) (Brady claim dismissed as "speculative,
conclusory, and unsupported” where there was "nothing in the record, nor does [petitioner] proffer

anything, to suggest that the[allegedly suppressed] statementsexist.”); Palmer v. Senkowski, 99 Civ.

9634, 2002 WL 54608 at *7 (S.D.N.Y. Jan. 15, 2002) (where the record contained no evidence of
an undiscl osed agreement with prosecutionwitness, "failureto disclosethealleged agreement cannot

serveasaground for habeasrelief."); United Statesex rel. Whitehead v. Page, No. 96 C 5013, 2000

WL 343209 at*17 (N.D. Ill. Mar. 30, 2000) (Petitioner "fail sto present this court with any proof that
the prosecution withheld evidence; rather, he merely specul atesthat therewas other evidence. Mere
speculation is not enough to show a Brady violation."), aff'd, 263 F.3d 708 (7th Cir. 2001), cert.

denied, 534 U.S. 1116, 122 S. Ct. 927 (2002); Franzav. Stinson, 58 F. Supp. 2d 124, 154 (S.D.N.Y.
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July 1, 1999) (Peck, M.J.) (Petitioner's"claim of withheld Brady material is speculative, conclusory

and unsupported, and thus must be rejected.") 2

IVv.

Accordingly, Skinner's Brady habeas claims are without merit and should be denied.

SKINNER'S DOUBLE JEOPARDY HABEAS CLAIM SHOULD BE DENIED
BECAUSE HE HAS FAILED TO REBUT THE STATE COURT'S FINDING THAT
THE INDICTMENTS WERE PROPERLY JOINED

Skinner's habeas petition alleges that he was subjected to Double Jeopardy in

violation of the Fifth Amendment because "[t]he People presented the matter under indictment

#38109/96 to agrand jury with perjured fd se testimony and when defense counsel on September 30,

39/

Seealso, e.9., United Statesv. Walker, No. 94-CR-328, 1998 WL 760260 at * 3-4 (N.D.N.Y.
Oct. 30, 1998) (denying defendant's motion for anew trial based upon withholding of Brady
evidence, because"[d]efendant'sdaim of prosecutorial misconduct based on allegationsthat
the government withheld materid evidence. . . is speculative'); Harrisv. United States, 9
F. Supp. 2d 246, 275 (S.D.N.Y. 1998) (denying petitioner's § 2255 habeas petition based
upon withheld evidence because "the government does not bear the burden of establishing
that documents were not withheld; it is [petitioner's] burden to prove that the government
failed to disclose evidence favorable to [petitioner]. Conclusory allegations that the
government 'suppressed’ or 'concealed’ evidence do not entitle [petitioner] to relief.”)
(citations omitted); United States v. Upton, 856 F. Supp. 727, 746 (E.D.N.Y. 1994) ("Asa
matter of law, mere speculation by a defendant that the government has not fulfilled its
obligations under Brady v. Maryland. . . isnot enough to establish that the government has,
in fact, failed to honor its discovery obligations. . . . The government is under no obligation
toturnover that which it does not have."); Shumanv. Wolff, 543 F. Supp. 104, 110 (D. Nev.
1982) ("Petitioner . . . baldly asserts, without any additional support or argument, that his
conviction was obtained due to the prosecution’s failureto provide him favorable evidence
(i.e., Brady material) after a timely request for discovery was made. Where a habeas
petitioner does not identify or otherwise at least generally specify what evidence was
allegedly wrongfully withheld, no rdief is available on those grounds.”); United States ex
rel. Jiggettsv. Follette, 308 F. Supp. 468, 471 (S.D.N.Y 1970) (dismissing § 2255 habeas
petitioner's Brady violation claim because "[p]etitioner is engaging in mere unsupported
gpeculation. There is a total lack of any support for his contention that the prosecution
suppressed evidencefavorable to petitioner and material to the question of hisguilt."), aff'd,
446 F.2d 114 (2d Cir. 1971).
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1996 reveal ed beforethe court that all the complaining witnesseswerein fact incarcerated at thetime
of theall eged threatsthe People di smissed the matter 11 days|later but never released this petitioner
and thereafter consolidated the two indictmentsfor trial.” (Dkt. No. 1: Pet.§ 12(D).)

Skinner first raised this Double Jeopardy claiminhis July 1997 C.P.L. § 440 motion,
alleging that indictment number 8190/96 was dismissed beforetrial and thereforeimproperly joined
withindictment number 4378/96. (Pet. Ex. C: Skinner 7/12/97 C.P.L. 8440 Aff. {115, 8.) Withthis
C.P.L. 8440 motion, Skinner included, inter alia, (1) anincorrect (and later corrected) version of his
rap sheet, dated January 24, 1997, listing indictment 8190/96 as having been "dismissed" (Pet. Ex.
C: 1/24/97 Rap Sheet at 8) and "sealed upon termination of criminal action in favor of the accused
CPL 160.50" on October 15, 1996 (1/24/97 Rap Sheet at 9); (2) a certificate from the Clerk of the
New Y ork Supreme Court, dated April 14, 1997, regarding indictment number 8190/96 and stating
that "on February 21, 1997, [ Skinner] was tried and found guilty to the crime of tampering with a
witness in the fourth degree . . . and found not guilty to the crimes of intimidating awitnessin the
third degree. .. " (Pet. Ex. C: Miscellaneous Certificate No. 13867); (3) an April 18, 1997 |etter to
Skinner from the New Y ork County Supreme Court stating that the "Division of Criminal Justice
Serviceshasbeennotified to correct theinformation recorded on [ Skinner's] rap sheet for indictment
numbers 8151-96 and 8190-96" (Pet. Ex. C: 4/18/97 Sup. Ct. N.Y. Co. Letter); and (4) anh amended
rap sheet, dated May 14, 1997, listing Skinner as "convicted upon apleaof guilty" of fourth-degree
tampering with a witness and "acquitted” of third degree intimidation of a witness for indictment

number 8190/96 on February 21, 1997 (Pet. Ex. C: 5/14/97 Rap Sheet).
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Thetrid court summarily denied Skinner's C.P.L. 8§ 440 motion in an order entered
on September 22, 1997. (Dkt. No. 16: Israel Aff. Ex. C: 9/22/97 Order.) Skinner's C.P.L. § 440
motion appeal was consolidated with his direct appeal. (See pages 12-13 above.) The First
Department upheld thetrial court'sdenial of Skinner's C.P.L. § 440 motion, holding that Skinner's

"motion to vacate judgment was properly denied (see, CPL 440.30[4][d])." Peoplev. Skinner, 269

A.D.2d 202, 203, 704 N.Y.S.2d 18, 20 (1st Dep't 2000) (quoted at pages 14-15 above).

C.P.L. 8440.30(4)(d) providesthat "[u] pon considering the merits of themotion, the
court may deny it without conducting ahearing if . . . [a]n alegation of fact essential to support the
motion (i) is contradicted by a court record or other official document, or is made solely by the
defendant and isunsupported by any other affidavit or evidence, and (ii) under theseand all the other
circumstances attending the case, there is no reasonable possibility that such allegation is true."
C.P.L. 8 440.30(40(d).

Thereisasplit of authority withinthe Second Circuit asto whether denial of amotion
pursuant to C.P.L. § 440.30(4)(d) is an "independent and adequate” state procedural bar. Some
district court decisionsin the Second Circuit have treated the denid of a § 440 motion pursuant to

8 440.30(4)(d) asa procedural bar to habeasreview. E.g., Marshv. Ricks, 02 Civ. 3449, 2003 WL

145564 at *6-7 & n.7 (S.D.N.Y. Jan. 17, 2003) ("[B]ecause the denia of a motion to vacate a
conviction pursuant to[C.P.L.] §440.30(4) constitutesreliance on anindependent and adequatestate
law ground, our review of petitioner's claim is barred by this procedurd default absent a showing
of avalid excuse.") (citing Robertsv. Scully, 875 F. Supp. 182, 193 n.7 (S.D.N.Y.), aff'd, 71 F.3d

406 (2d Cir. 1995)): Ahmed v. Portuondo, No. 99 CV 5093, 2002 WL 1765584 at *1-2 (E.D.N.Y.
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July 26, 2002) (Where "trial court, on the CPL § 440 motion, . . . relied on the adequate and
independent state ground that petitioner failed to support [his] claim with any evidence or sworn
affidavits beyond his own," citing C.P.L. § 440.30(4)(d), petitioner's habeas claim "is subject to a

procedura bar."); Barton v. Walker, 99 Civ. 12016, 2001 WL 262692 at *3 (S.D.N.Y. Mar. 15,

2001) (preliminary finding that petitioner's claim procedurdly barred where state court denied claim
as ""'unsupported beyond the conclusory dlegations offered by the defendant' . . . pursuant to CPL

§440.30(4)(d)."); Dunavinv. Leonardo, No. 95-CV-296, 1997 WL 151771 at *12 (N.D.N.Y. Mar.

31, 1997) (Pooler, D.J.) (state court's denia of claim with citation to C.P.L. § 440.30(4)(d)
"constitutes the invocation of a procedural bar to a petitioner's [habeas] claims.").2
Other decisions, however, disagree and find that denia pursuant to C.P.L.

8 440.30(4)(d) is a decision on the merits. E.g., Lou v. Mantello, No. 98-CV-5542, 2001 WL

1152817 at *9 n.9 (E.D.N.Y. Sept. 25, 2001) (claims regjected pursuant to 88 440.30(4)(b) and
440.30(4)(d) were not procedurally barred; state's argument that the § 440 court's denial was based

on an adequate and independent state ground was "based on an erroneous interpretation of [these

20 See dso, e4., Pachay v. Strack, No. 94-CV-3169, 1995 WL 479708 at *4 (E.D.N.Y. Aug.
4, 1995) (Where Appellate Division denied petitioner's 8 440 claims "because they were
‘unsupported by any other affidavit or evidence'. . . . [and] explicitly invoked § 440.30(4)(d)
asabar to petitioner'sclams. . ., these claimsare proceduraly barred."); cf. Shaw v. Artuz,
99 Civ. 9754, 2001 WL 1301735 at *3-4 (S.D.N.Y. Oct. 19, 2001) (Petitioner procedurdly
defaulted his claim by failing to comply with C.P.L. 8§ 440.30(4)(b), "which requires
appellantsto support their allegationswith sworn statements. By failingto conformwiththis
state procedural rule, [petitioner] defaulted this claim. Indeed, the state court clearly and
expressly barred his claim under New Y ork law for that reason.”); Whitev. Keane, 00 Civ.
6202, 2001 WL 699053 at *2 (S.D.N.Y. June 21, 2001) ("a violation of [C.P.L.
8§ 440.30(4)(b)] would create a procedurd bar"); Robertsv. Scully, 875 F. Supp. at 192-93
n.9 (denial under § 440.30(4)(b) due to inadequacy of petitioner's papers would be an
independent and adequate state law ground).

H:AOPIN\SKINNER



58

sections], which in fact provide that a trial court may deny a motion to vacate a judgment of

conviction only ‘upon considering the merits.™) (collecting cases); Ortiz v. Keohane, No. 94-CV-

0124, 1995 WL 669904 at *4 n.5 (E.D.N.Y. Nov. 5, 1995) (same); Muhammad v. Kirk, 90 Civ.

1667, 1993 WL 37502 at *4 & n.5 (S.D.N.Y. Feb. 8, 1993); see also Smart v. Scully, 787 F.2d 816,
820 (2d Cir. 1986) (state court'sdenid of pro sedefendant's §8 440 motion for failure to comply with
8 440.30 by omitting sworn alegations was not "'an adequate and independent state ground'
warranting a federa habeas court's refusal to consider the underlying federal issues").

The Court agrees with the reasoning of Judge Gleeson's decision in Louv. Matello,
2001 WL 1152817 at *9 n.9, that because C.P.L. § 440.30 refers to the procedures for deciding

C.P.L. 8440 motions, and C.P.L. § 440.30(4) specifically statesthat "[u] pon considering the merits

of the motion, the court may deny it without conducting a hearing” if certain conditions exist, that
Isameritsbased decision, not aprocedura bar. Indeed, the fact that C.P.L. 8§ 440.30(3) requiresa
court to grant a C.P.L. § 440 motion without a hearing if certain requirements are met strongly
suggests that C.P.L. § 440.30(4)'s provisions are not procedural. The Court therefore turns to the

merits of Skinner's claim#

A Cf., Jones v. Spitzer, 01 Civ. 9754, 2003 WL 1563780 at *46 (S.D.N.Y. Mar. 26, 2003)
("Some case law suggests that aviol ation of CPL § 440.30(4)(b) 'create[s] aprocedural bar,'
and thus precludes habeasrelief . .. However, becausethereis|[other] authority holding that
the denial of a claim based on CPL § 440.30(4)(b) fails to constitute an adequate and
independent state ground,” court reviewed claim on the merits.); Palmer v. Senkowski, 99
Civ. 9634, 2002 WL 54608 at *8 n.2 (S.D.N.Y. Jan 15, 2002) (Noting disagreement among
district courts on whether 8§ 440.30(4)(d) is a procedura bar, habeas court found it
"unnecessary to determine if [denial under § 440.30(4)(b)] is an independent and adequate
state procedural ground" because petitioner's claim lacked merit.).

HAOPIN\SKINNER



59

The Double Jeopardy Clause of the Fifth Amendment provides that no person shall
"be subject for the same offence to be twiceput in jeopardy of lifeor limb." U.S. Const. amend. V.
This prohibition applies to state prosecutions through the Fourteenth Amendment. Benton v.
Maryland, 395 U.S. 784, 794, 89 S. Ct. 2056, 2062 (1969).%

The Double Jeopardy Clause "protects against a second prosecution for the same
offenseafter acquittal. It protectsagai nst asecond prosecution for the sameoffenseafter conviction.

And it protects against multiple punishments for the same offense.” North Carolinav. Pearce, 395

U.S. at 717, 89 S. Ct. at 2076 (fn. & citations omitted).%

The provision "serves principally as arestraint on courts and prosecutors.” Brown
v. Ohio, 432 U.S. a 165, 97 S. Ct. 2225. "[T]he bar to retrial following acquittal or conviction
ensures that the State does not make repeated attempts to convict an individual, thereby exposing
him to continued embarrassment, anxiety, and expense, while increasing the risk of an erroneous

conviction or an impermissibly enhanced sentence.” Ohio v. Johnson, 467 U.S. at 498-99, 104 S.

a2 Accord, eqg., Monge v. Cdlifornia 524 U.S. 721, 118 S. Ct. 2246, 2250 (1998); North
Carolina v. Pearce, 395 U.S. 711, 717, 89 S. Ct. 2072, 2076 (1969), overruled on other
grounds, Alabamav. Smith, 490 U.S. 794, 109 S. Ct. 2201 (1989); Gumbsv. Kelly, 97 Civ.
8755,2000 WL 1172350at* 14 (S.D.N.Y. Aug. 18, 2000) (Peck, M.J.); Morrisv. Reynolds,
99 Civ. 5439, 1999 WL 1565179 at *9 (S.D.N.Y. Dec. 16, 1999) (Peck, M.J.), rev'd, 107
F. Supp. 2d 421 (S.D.N.Y. 2000) (Marrero, D.J.), rev'd, 264 F.3d 38, 51 (2d Cir. 2001), cert.
denied, 536 U.S. 915, 122 S. Ct. 2381 (2002).

& Accord, e.q., Monge v. California, 118 S. Ct. a 2250; Ohio v. Johnson, 467 U.S. 493, 498,
104 S. Ct. 2536, 2540 (1984); Brown v. Ohio, 432 U.S. 161, 165, 97 S. Ct. 2221, 2225
(1977); Boyd v. Meachum, 77 F.3d 60, 63 (2d Cir.), cert. denied, 519 U.S. 838, 117 S. Ct.
114 (1996); United Statesv. L oRusso, 695 F.2d 45, 53 (2d Cir. 1982), cert. denied, 460 U.S.
1070, 103 S. Ct. 1525 (1983); Gumbs v. Kelly, 2000 WL 1172350 a *14; Morris v.
Reynolds, 1999 WL 1565179 at *9.
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Ct. a 2540. Importantly, the Double Jeopardy Clause "represents a constitutiond policy of finality

for the defendant's benefit in . . . criminal proceedings.” United Statesv. Jorn, 400 U.S. 470, 479,

91 S. Ct. 547, 554 (1971).4

Pursuant to the AEDPA, ""a determination of afactual issue made by a State court

shall be presumed to be correct [and t]he applicant shall have the burden of rebutting the

presumption of correctness by clear and convincing evidence."" Boyettev. Lefevre, 246 F.3d 76, 88

(2d Cir. 2001) (quoting 28 U.S.C. § 2254(e)(1)).%2' Asthe Second Circuit recently stated, afederal

habeas court should

review the state court's findings only to determine whether they were unreasonable in light
of the evidence presented, 28 U.S.C. 8 2254(d)(2), or whether the presumption that they are
correct was rebutted by "clear and convincing” evidence, 28 U.S.C. § 2254(¢)(1) . . .. In
accordance with 28 U.S.C. § 2254, as modified by AEDPA, our review of the state court
determinations of factsislimited to an inquiry into whether the conclusion of the state trial
court wasunreasonabl ebased onthe evidence presented and whether petitioner has presented
evidencein the District Court that clearly and convincingly rebuts the presumption that the
state court's factual findings are correct.

Channer v. Brooks, 320 F.3d 188, 195-96 (2d Cir. 2003); accord, €.9., Miller-El v. Cockrell, 123 S.

Ct. 1029, 1041 (2003) ("Factual determinationsby state courtsare presumed correct absent clear and

45

Accord, e.q., Brown v. Ohio, 432 U.S. at 165, 97 S. Ct. at 2225; see generally, e.q., Green
v. United States, 355 U.S. 184, 187-88, 78 S. Ct. 221, 223 (1957) ("[T]he State with al its
resources and power should not be allowed to make repeated attempts to convict an
individual for an alleged offense, thereby subjecting him to embarrassment, expense and
ordeal and compelling him to live in a continuing state of anxiety and insecurity, aswell as
enhancing the possibility that even though innocent he may be found guilty."); Gumbs v.
Kelly, 2000 WL 1172350 at * 14; Morrisv. Reynolds, 1999 WL 1565179 at *9.

Accord, e.q., Tibbsv. Greiner, 01 Civ. 4319, 2003 WL 1878075*8 (S.D.N.Y. Apr. 16, 2003)
(Peck, M.J.); Dickensv. Filion, 02 Civ. 3450, 2002 WL 31477701 at *10 (S.D.N.Y. Nov.
6, 2002) (Peck, M.J.), report & rec. adopted, 2003 WL 1621702 (S.D.N.Y. Mar. 28, 2003)
(Cote, D.J).
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convincing evidenceto the contrary, 8 2254(e)(1), and adecision adjudicated onthemeritsinastate
court and based on a factual determination will not be overturned on factual grounds unless
objectively unreasonable in light of the evidence presented in the state-court proceeding,

§ 2254(d)(2)."); Cotto v. Herbert, No. 01-2694, 2003 WL 1989700 at *10 (2d Cir. May 1, 2003)

("Under 28 U.S.C. § 2254(€e)(1), the fact-findings of thetrial court are subject to a'presumption of
correctness.. . . . On habeas review, the petitioner has the burden of 'rebutting the presumption of

correctnessby clear and convincing evidence.™) (citing 28 U.S.C. § 2254(e)(1)); Drakev. Portuondo,

321 F.3d 338, 345 (2d Cir. 2003) ("Under AEDPA, a date court's factual findings enjoy a
presumption of correctnessand may not be disturbed except upon ashowing of 'clear and convincing
evidence."); Davisv. Kelly, 316 F.3d 125, 127 (2d Cir. 2003) ("Under the AEDPA, we must accept

[the state court's] finding of fact unlessit is controverted by 'clear and convincing evidence.") %

2 Seealso, e.q., LanFranco v. Murray, 313F.3d 112, 117 (2d Cir. 2002) ("In reviewing habeas
petitions, we must presumethe state court's findings of fact are correct, unlessthe petitioner
meets 'the burden of rebutting th[is] presumption of correctness by clear and convincing
evidence.") (brackets in original); Ponnapulav. Spitzer, 297 F.3d 172, 179 (2d Cir. 2002)
("We presumethat the state court's factual findings are correct unlessthey are rebutted by
clear and convincing evidence."); Yung v. Walker, 296 F.3d 129, 134 (2d Cir. 2002) ("We
must presumethe state court'sfactual findingsto be correct and may overturn thosefindings
only if petitioner offers clear and convincing evidence of their incorrectness."); Brown v.
Artuz, 283 F.3d 492, 498 (2d Cir. 2002) ("[T]he AEDPA instructsthat sate court findings
of fact 'shall be presumed correct,' rebuttable only upon ashowing of 'clear and convincing
evidence."); Tibbs v. Greiner, 2003 WL 1878075 a *8; Bynum v. Duncan, 02 Civ. 2124,
2003 WL 296563 at *6 (S.D.N.Y . Feb. 12, 2003) ("Under AEDPA, this Court must presume
the state court's factual findings to be correct and may overturn those findings only if the
petitioner offers clear and convincing evidence of their incorrectness."); Fabian v. Herbert,
00 Civ. 5515, 2003 WL 173910 at *5 (S.D.N.Y. Jan. 23, 2003) ("In reviewing state court
factual determinations, the Court 'must apply a presumption of correctness . . . unless
rebutted by clear and convincing evidence.") (quoting Rodriguez v. Bennett, 98 Civ. 580,
1998 WL 765180 at *3 (S.D.N.Y. Nov. 2, 1998)), Marsh v. Ricks, 02 Civ. 3449, 2003 WL
145564 at *2 (S.D.N.Y. Jan. 17, 2003) (" State court fact findings underlying habeas clams
enjoy astrong presumption of correctnessthat can only be rebutted by 'clear and convincing

(continued...)
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The First Department held that Skinner's motion was properly denied without a

hearing under C.P.L. § 440.30(4)(d). Peoplev. Skinner, 269 A.D.2d 202, 203, 704 N.Y.S.2d 18, 20

(1st Dep't 2000). That means tha "[a]n allegation of fact essentid to support the motion (i) is
contradicted by a court record or other official document, or is made solely by the defendant andis
unsupported by any other affidavit or evidence..." C.P.L. § 440.30(4)(d).

The factual allegation essential to Skinner's double jeopardy claim is whether
indictment number 8190/96 was dismissed before it was consolidated with 4378/96. The First
Department's reliance on C.P.L. § 440.30(4)(d) indicates that Skinner's allegation that indictment
8190/96 was dismissed was contradi cted by acourt record, such as Miscellaneous Certificate 13867
or Skinner's May 14, 1997 Amended Rap Sheet (Dkt. No. 1: Pet. Ex C: Miscellaneous Certificate
No. 13867; Pet. Ex. C: 5/14/97 Rap Sheet), or was made solely by Skinner and unsupported by any
other evidence. As the State noted, "[i]ndictment #8190/96 was the indictment that superseded
indictment #8151/96. Whileitistruethat indictment #8151/96 was dismissed, it wasdismissed only
after it was superseded by indictment #8190/96." (Dkt. No. 1: Pet. Ex. F, ex. e: 4/11/97 A.D.A.
Gagan Response to Skinner Motion to Set Aside Verdict at 11.) Moreover, asthe State later noted,

"[t]hetrial court wasat thetrial and obviously knew, notwithstanding the DCJS error, that it had not

2 (...continued)

evidence."); Brown v. Costello, 00 Civ. 4734, 2003 WL 118499 at *8 (S.D.N.Y. Jan. 13,
2003) (" State court factual determinations must be presumed correct unlessthe petitioner is
ableto rebut them with clear and convincing evidence."); Gratev. Stinson, 224 F. Supp. 2d
496, 501 (E.D.N.Y. 2002) (Post-AEDPA, "a federd court conducting a collateral review
must still presume state court findings of fact to be correct, 28 U.S.C. § 2254(e), although
it is probably harder now [than pre-AEDPA] for a habeas petitioner to overcome this
presumption, as the petitioner must now present clear and convincing evidence that the
finding of fact was erroneous, id.").
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dismissed the indictment and that defendant had been convicted under it." (Dkt. No. 17: Skinner
Judicial Disgualification Motion Ex. B: 4/25/00 State Letter to N.Y. Ct. App. at 2.)

Whether indictment 8190/96 was dismissed before consolidation with 4378/96 is a
matter of historical fact subject to the presumption of correctness under 28 U.S.C. § 2254(e)(1).
Skinner has not presented clear and convincing evidenceto rebut the C.P.L. 8 440 court'sand First

Department's factual conclusion, which this Court must otherwise presume to be correct.? 28

U.S.C. § 2254(e); see, e.q., Tibbsv. Greiner, 2003 WL 1878075 at * 10; Avincolav. Stinson, 60 F.

Supp. 2d 133, 164 (S.D.N.Y. 1999) (Scheindlin, D.J. & Peck, M.J.); Rivasv. Keane, 97 Civ. 2560,

1998 WL 804741 at *3 (S.D.N.Y. Nov. 17, 1998) (Parker, D.J.); Rodriguez v. Bennett, 1998 WL

765180 at *3. Furthermore, this Court cannot say that the state courts' factual determination that
indictment number 8190/96 was not dismissed prior to consolidation was based on an unreasonable
determination of thefacts. 28 U.S.C.§2254(d)(2). Accordingly, Skinner'shabeasclaimthat hewas
subjected to double jeopardy (Pet. 1 12(D)) should be denied.

V. SKINNER'S CONFRONTATION CLAUSE CLAIM SHOULD BE DENIED

BECAUSE HE HAS FAILED TO REBUT THE STATE COURT'S FINDING THAT
SKINNER'S MISCONDUCT CAUSED THE WITNESS'S UNAVAILABILITY

Skinner arguesthat his Confrontation Clauserightswereviolated when the statetrial

court allowed Rosado's grand jury testimony to be read into the record at trial, depriving Skinner of

4 Indeed, in Skinner's brief to the First Department appealing the denial of his § 440 motion,
Skinner's counsel conceded that the Division of Crimina Justice Services ("DCJS") had
amended Skinner's criminal history record to reflect that indictment 8190/96 had not been
dismissed. (Dkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br. at 70.) Skinner tries to shift his
burden to the State, arguing that "[i]f the record contradicts petitioner's allegations that
indictment #8190/96 wasn't [sic] dismissed[] and sealed why didn't Respondent attach an
official document to refute these allegations once and for dl, instead of her self serving
baseless remarks." (Dkt. No. 19: Traverse at 10.)
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the opportunity to cross-examine Rosado. (Dkt. No. 19: Traverse at 50-51.)2 Thetria court held
aSirois hearing® (Tr. 344-73) outsde the jury's presence at which Rosado testified that he would
rather gotojail for contempt than testify at Skinner'stria because he believed that testifying would
threaten hisand hisfamily'ssafety. (Rosado: Tr. 353.) An investigator from the District Attorney's
Officetestified that Rosado "was adamant that he would refuse” to testify in court because "he was
infear of hislife, [and] that something would happen to him should hetestify." (Connelly: Tr. 355.)
Rosado told the officer that Skinner had threatened himin the past and that even though Skinner was
in jail, Skinner's family and friends "would get to [Rosado] and [Rosado] would end up being

killed." (Connelly: Tr. 356.)

& Although Skinner did not raise this claimin his petition but only in his Traverse, the Court

will liberally construe his pro se petition to include this claim. See, e.q., McPherson v.
Coombe, 174 F.3d 276, 280 (2d Cir. 1999); Aramasv. Donnelly, 99 Civ. 11306, 2002 WL
31307929 at *5n.4 (S.D.N.Y. Oct. 15, 2002) (Peck, M.J.); Walker v. Pataro, 99 Civ. 4607,
2002 WL 664040 at *5 (S.D.N.Y. Apr. 23, 2002) (Peck, M.J.); Venturav. Artuz, 99 Civ.
12025, 2000 WL 995497 at *7 (S.D.N.Y. July 19, 2000) (Peck, M.J.).

= The hearing is named for the defendant in Peoplev. Sirois, the criminal case considered in

InreHoltzmanv. Hellenbrand, 92 A.D.2d 405, 415, 460 N.Y .S.2d 591, 597 (2d Dep't 1983),
which held that

(1) whenever the People allege specific facts which demonstrate a "distinct
possibility" (United Statesv. Mastrangelo, 662 F. 2d 946, 952 [(2d Cir.1982)]), that
acriminal defendant's misconduct has induced awitness unlawful refusal to testify
at trial or has caused the witness disappearance or demise, the People shall be given
the opportunity to prove that misconduct at an evidentiary hearing;

(2) at said hearing the burden shall be upon the People to prove defendant's
misconduct by clear and convincing evidence; . . . and

(3) upon an affirmative finding by the court on the issue of defendant's misconduct,
the defendant will be deemed to have waived any objection to the admissibility of the
witness prior Grand Jury testimony and said testimony may be admitted as direct
evidence at the defendant's trid.

See also Peoplev. Geraci, 85 N.Y.2d 359, 363 n.1, 625 N.Y.S.2d 469, 471 n.1 (1995).
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At theconclusion of thehearing, thetria court madethefactual findingthat Rosado's
"refusal to testify is based upon actud threats of bodily harm to the witness, and at least in the
perception of thewitness, to membersof hisfamily, which threatsweredirectly initiated and caused
by this defendant.” (Tr. 364.) Thetrial court found that Rosado "acknowledged that hisrefusal [to
testify] could result in hisincarceration” and indicated that he would nevertheless refuseto testify.
(Tr.364.) Rosado "indicated that he had testified in the Grand Jury only because he did not realize"
that was the reason he was brought downtown and "implicitly, he was regretting having testified
before the Grand Jury." (Tr. 364-65.) The trial court concluded as a matter of law that the State

made the required showing of "clear and convincing evidence" under Peoplev. Geraci, 85 N.Y.2d

at 367, 625 N.Y.S.2d a 473-74, that Rosado's unavailability was procured by Skinner's threats to
Rosado, and that "since the unavailability of this witness to testify at trial was procured by the
misconduct of the defendant,” the court would permit the State to read into evidence Rosado'sgrand
jury testimony. (Tr. 365.)

On appeal to the First Department, Skinner argued that the trial court erred in
admitting Rosado's grand jury testimony because: (1) the prosecution failed to prove by clear and
convincing evidence that Skinner was responsible for Rosado'srefusd to testify, and evenif it did,
(2) the court should have first taken reasonable steps to compel Rosado to testify before admitting
his grand jury testimony. (Dkt. No. 1: Pet. Ex. A: Skinner 1st Dep't Br. & 52-57.)

The First Department held:

The court properly exercised its discretion in admitting the Grand Jury testimony of

an eyewitness, since the People proved by clear and convincing evidence, following a

hearing, that the witness's unavailability at trial was caused by threats made by defendant.
The court properly exercised itsdiscretion in declining defendant's request that it attempt to
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compel the witnessto testify, since the withess had dready testified and he was awareof his
legal obligation to testify but that his fear was so intense that he would rather goto jail.

Peoplev. Skinner, 269 A.D.2d 202, 202-03, 704 N.Y .S.2d 18, 19-20 (1st Dep't 2000).

The Confrontation Clause of the Sixth Amendment affords the accused theright "to
be confronted with the withesses against him." U.S. Const. amend. V1. The Sixth Amendment's
Confrontation Clause is applicable in state criminal trials via the Fourteenth Amendment. E.g.,

Douglasv. Alabama, 380 U.S. 415, 418, 85 S. Ct. 1074, 1076 (1965); Pointer v. Texas, 380 U.S.

400, 404, 85 S. Ct. 1065, 1068 (1965).2% The primary purpose of the Confrontation Clause is to
prevent out-of-court statements from being used against a criminal defendant in lieu of in-court

testimony subject to the scrutiny of cross-examination. E.g., Douglasv. Alabama, 380 U.S. at 418-

19, 85 S. Ct. at 1076-77.%
"Although the confrontation right is of constitutional dimension, itisnot absolute. . .

[and] it may bewaived by the defendant's misconduct.” United Statesv. Dhinsa, 243 F.3d 635, 651

(2d Cir.) (collecting cases recogni zing circumstancesin which adefendant waives his confrontation

= See dso, 0., Aramasv. Donnelly, 99 Civ. 11306, 2002 WL 31307929 at *11 (S.D.N.Y.
Oct. 15, 2002) (Peck, M.J.); Jamesv. People of the State of New Y ork, 99 Civ. 8796, 2001
WL 706044 at *9 (S.D.N.Y. Jun. 8, 2001) (Peck, M.J.); Mendez v. Artuz, 98 Civ. 2652,
2000 WL 722613 at *29 (S.D.N.Y. June 6, 2000) (Peck, M.J.), report & rec. adopted, 2000
WL 1154320 (S.D.N.Y. Aug. 14, 2000) (McK enna, D.J.), aff'd, 303 F.3d 411 (2d Cir. 2002),
cert. denied, 123 S. Ct. 1353 (2003); Avincolav. Stinson, 60 F. Supp. 2d 133, 153 (S.D.N.Y.
1999) (Scheindlin, D.J. & Peck, M.J.).

Y Seealso, e.9., Cottov. Herbert, No. 01-2694, 2003 WL 1989700 at *5 (2d Cir. May 1, 2003);
Ryanv. Miller, 303 F.3d 231, 247 (2d Cir. 2002); Mitchell v. Hoke, 930 F.2d 1, 2 (2d Cir.
1991); Aramasv. Donnelly, 2002 WL 31307929 & *11; Jamesv. People, 2001 WL 706044
at*9; Mendez v. Artuz, 2000 WL 722613 at * 29; Avincolav. Stinson, 60 F. Supp. 2d at 153.
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right), cert. denied, 534 U.S. 897, 122 S. Ct. 219 (2001).2 The Second Circuit applies"the waiver-
by-misconduct rulein caseswherethe defendant haswrongfully procured awitness'ssilencethrough

threats, actua violence, or murder.” Cotto v. Herbert, 2003 WL 1989700 a * 8; accord, e.0., id. at

*10 ("witness intimidation is the paradigmatic example of the type of 'misconduct' that can lead to

the forfeiture of confrontation rights"); United Statesv. Dhinsa, 243 F.3d at 651-52; United States

v. Miller, 116 F.3d at 668; United Statesv. Thai, 29 F.3d at814; Silverman v. Edwards, No. 99-CV -

7792,2002 WL 257820 at *10 (E.D.N.Y. Jan. 28, 2002); Geraci v. Senkowski, 23 F. Supp. 2d 246,

261 (E.D.N.Y. 1998) ("[I]t is well established that, where a defendant procures the silence of an
adversewitness, 'whether by chicanery, actual violenceor murder,’ the Constitution doesnot prevent

atrial court from holding that a defendant ‘cannot then assert his confrontation clause rightsin order

to prevent prior grand jury testimony of that witness from being admitted against him.") (quoting

United States v. Mastrangelo, 693 F.2d, 269, 272 (2d Cir. 1982)), aff'd, 211 F.3d 6 (2d Cir.), cert.

denied, 531 U.S. 1018, 121 S. Ct. 581 (2000).

Becausethe Second Circuit, under United Statesv. Mastrangelo, 693 F.2d 269, 272-

73 (2d Cir. 1982), "requiresthat a court find by 'a preponderance of evidence' that a defendant was
responsible for a witness's unavailability before Sixth Amendment rights can be waived," a New
York court's finding of admissibility after a Sirois hearing applying the state's "higher standard of

‘clear and convincing' evidence [set forth in People v. Geraci, 85 N.Y.2d 359, 362, 625 N.Y.S.2d

2l Accord, e.q., United States v. Miller, 116 F.3d 641, 668 (2d Cir. 1997) ("The right to
confront hostile withesses may be constructively waived by a defendant's conduct.”), cert.
denied, 524 U.S. 905, 118 S. Ct. 2063 (1998); United Statesv. Thai, 29 F.3d 785, 814-15 (2d
Cir.), cert. denied, 513 U.S. 977, 115 S. Ct. 456 (1994); LaTorresv. Walker, 216 F. Supp.
2d 157, 165-66 (S.D.N.Y. 2000).
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469, 470 (1995)] . . . if correct, would also satisfy the constitutional standard." LaTorresv. Walker,

216 F. Supp. 2d at 166; see also Cotto v. Herbert, 2003 WL 1989700 at * 11 (Second Circuit's own

"requirement on the standard of proof applicable at a federal Mastrangelo hearing — that the
government prove by a preponderance of the evidence that the defendant procured the witness's
unavailability —is actually less stringent than the New Y ork standard, which requires a showing of
intimidation by clear and convincing evidence.").

Skinner's confrontation clause claim relies on his argument that, in retrospect, he
posed no danger to Rosado: Rosado "testified beforethe grand jury on or about September 25, 1996,
[and] petitioner was arrested and incarcerated from that timeto present date [and] the People never
alleged any further threatsfrom petitioner. . ." (Dkt. No. 19: Traverseat 50-51.) Skinner essentially
disputesthetrial court'sfactual finding that Rosado's "refusal to testify is based upon actud threats
of bodily harm to thewitness, and at |east in the perception of thewitness, to members of hisfamily,
which threatswere directly initiated and caused by thisdefendant.” (Tr. 364.) That factual finding,

which was affirmed by the First Department, People v. Skinner, 269 A.D.2d 202, 202-03, 704

N.Y.S.2d 18, 19-20 (1st Dep't 2000), is a factual determination entitled to a presumption of
correctness under 28 U.S.C. 2254(e)(1). (See cases cited at pages 60-61 above)

Skinner has presented no evidence, much less clear and convincing evidence, that the
state courtserred in thisfinding. In the absence of such evidence, this Court is not permitted to re-
evaluate the credibility of witnesses not before it (such as Rosado), and has no basis here to disturb

the state court's credibility determinations. See, e.q., Cotto v. Herbert, 2003 WL 1989700 at * 10

("Under 28 U.S.C. § 2254(€e)(1), the fact-findings of thetrial court are subject to a'presumption of

correctness, apresumption that is particularly important when reviewing thetrial court's assessment
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of witness credibility."); Tirado v. Walsh, 168 F. Supp. 2d 162, 170 (S.D.N.Y. 2001); LaTorresv.

Walker, 216 F. Supp. 2d 157, 167 (S.D.N.Y. 2000) ("It iswell settled that on habeas corpusreview
deferenceis to be given to factual findings made by state courts . . . . Thisis particularly the case
when a witnesss credibility is in question. '[AEDPA] gives federal habeas courts no license to
redetermine credibility of witnesses whose demeanor has been observed by the state trial court, but
not by them.™).

Furthermore, this Court cannot say that the state court's factual determination that
Skinner's threats caused Rosado's refusd to testify (Tr. 364) was based on an unreasonable

determination of the facts. 28 U.S.C.§ 2254(d)(2); see, e.g., Cotto v. Herbert, 2003 WL 1989700

at * 10 (" Given the extremely narrow scope of our review [under 2254(¢e)(1)], we cannot reverse the
[state] trial court's finding that [ petitioner] was behind theintimidation of [the unavailable witness]
as an 'unreasonable determination of the facts in light of the evidence presented.” 28 U.S.C.

2254(d)(2)."); United Statesv. Potamitis, 739 F.2d 784, 788-89 (2d Cir.) (where hearing testimony

provided "ample support” for thefinding that defendant'sthreats caused witness's unavailability and
"finding was based largely on [hearing judge's] evaluation of the credibility of thistestimony," there
was no basisfor apped late court to hold that the hearing court's ruling was clearly erroneous. "Since
the record fully supports the finding that [defendant] was responsible for the witnesses
unavailablility, his confrontation clause objections to the admission of grand jury testimony carry

no weight."), cert. denied, 469 U.S. 918, 105 S. Ct. 297 (1984); Geraci v. Senkowski, 23 F. Supp.

2d at 259 ("The|[state] trial court properly found that [the witness] changed his testimony [from the

time of the Grand Jury to the Sirois hearing] as a result of threats that originated with or were
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condoned by the petitioner. The petitioner hasnot overcomethe presumption of correctnessenjoyed
by that finding. Nor has he shown that the state adjudication of the claim 'resulted in a decision that
was based on an unreasonable determination of the factsin light of the evidence presented in the
state court proceeding.' 28 U.S.C. § 2254 (d)(2).").

Accordingly, Skinner's Confrontation Clause habeas claim should be denied.

VI. SKINNER'S INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL CLAIMS
SHOULD BE DENIED

Skinner's habeas petition alleges that his trial counsel, Lynne Stewart, provided
ineffective assistance in three respects. (1) Stewart faled to appear at Skinner's arraignment for
witness tampering and intimidation, indictment number 8190/96, which he assertswas "the day of
thedismissal" of that indictment; (2) Stewart failed to file an omnibusmotion for indictment number
8190/96; and (3) Stewart failed to call astrial witnesses "alibi witness AnnaRiveraat trial and the
arresting detective" and "refused to question the arresting officer” on indictment number 8190/96.
(Dkt. No. 1: Pet. §12(E).) Theseissueswill be discussed in PointsVI.A & B below. Skinner also
allegesthat counsel Stewart had aconflict of interest because " Stewart was under indictment by the

same office" as Skinner. (1d.) The conflict claim isdiscussed in Point V11 below.
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A. The Strickland v. Washington Standard On Ineffective Assistance of Counsel®”

In Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984), the Supreme

Court announced a two-part test to determine if counsd's assistance was ineffective: "First, the

defendant must show that counsel's performance was deficient. Thisrequires showing that counsel

made errors so seriousthat counsel was not functioning asthe ‘counsel’ guaranteed the defendant by

the Sixth Amendment.” Id. at 687, 104 S. Ct. at 2064. This performance is to be judged by an

objective standard of reasonableness. |d. at 688, 104 S. Ct. at 2064; accord, e.9., Bell v. Cone, 535

U.S. 685, 695, 122 S. Ct. 1843, 1850 (2002).

53/

For additional decisions authored by this Judge discussing the Strickland v. Washington
standard for ineffective ass stance of counsdl inlanguage substantially similar to thissection
of this Report & Recommendation, see Quinones v. Miller, 01 Civ. 10752, 2003 WL
21276429 at *18-19 (S.D.N.Y . June 3, 2003) (Peck, M.J.); Hediam v. Miller, 02 Civ. 1419,
2002 WL 31867722 at *14-16 (S.D.N.Y. Dec. 23, 2002) (Peck, M.J.); Rosario v. Bennett,
01 Civ.7142, 2002 WL 31852827 at *26-28 (S.D.N.Y. Dec. 20, 2002) (Peck, M.J.) Dickens
v. Filion, 02 Civ. 3450, 2002 WL 31477701 at *13-14 (S.D.N.Y. Nov. 6, 2002) (Peck, M.J.);
Aramasv. Donnelly, 99 Civ. 11306, 2002 WL 31307929 at *9-11 (S.D.N.Y. Oct. 15, 2002)
(Peck, M.J.); Larreav. Bennett, 01 Civ. 5813, 2002 WL 1173564 at *16-19 (S.D.N.Y. May
31, 2002) (Peck, M.J.), report & rec. adopted, 2002 WL 1808211 (S.D.N.Y. Aug. 6, 2002)
(Scheindlin, D.J.); Jamisonv. Berbary, 01 Civ. 5547, 2002 WL 1000283 at *9-11 (S.D.N.Y.
May 15, 2002) (Peck, M .J.); Cromwell v. Keane, 98 Civ. 0013, 2002 WL 929536 at * 15-17
(S.D.N.Y. May 8, 2002) (Peck, M.J.); Riverav. Duncan, 00 Civ. 4923, 2001 WL 1580240
at *9 (S.D.N.Y. Dec. 11, 2001) (Peck, M.J.); Ennis v. Walker, 00 Civ. 2875, 2001 WL
409530 at *15-16 (S.D.N.Y. Apr. 6, 2001) (Peck, M.J.); Fluellen v. Walker, 97 Civ. 3189,
2000 WL 684275 at *11 (S.D.N.Y. May 25, 2000) (Peck, M.J.), aff'd, No. 01-2474, 41 Fed.
Appx. 497, 2002 WL 1448474 (2d Cir. June 28, 2002); Dukesv. McGinnis, 99 Civ. 9731,
2000 WL 382059 at *8 (S.D.N.Y. Apr. 17, 2000) (Peck, M.J.); Cruz v. Greiner, 98 Civ.
7939, 1999 WL 1043961 at *16 (S.D.N.Y. Nov. 17, 1999) (Peck, M .J.); Lugo v. Kuhlmann,
68 F. Supp. 2d 347, 370 (S.D.N.Y. 1999) (Patterson, D.J. & Peck, M.J.); Santosv. Greiner,
99 Civ. 1545, 1999 WL 756473 at *7 (S.D.N.Y. Sept. 24, 1999) (Peck, M.J.); Franza v.
Stinson, 58 F. Supp. 2d 124, 133-34) (S.D.N.Y. 1999) (Kaplan, D.J. & Peck, M.J.); Torres
v. Irvin, 33 F. Supp. 2d 257, 277 (S.D.N.Y. 1998) (Cote, D.J. & Peck, M.J.); Boyd v. Hawk,
965 F. Supp. 443, 449 (S.D.N.Y. 1997) (Batts, D.J. & Peck, M.J.).
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Judicia scrutiny of counsd's performance must be highly deferential. Itisall too
tempting for a defendant to second-guess counsd's assistance after conviction. . . .
A fair assessment of attorney performance requires that every effort be made to
eliminate the distorting effects of hindsight, to reconstruct the circumstances of
counsel's challenged conduct, and to eval uate the conduct from counsel's perspective
atthetime. ... [A] court must indulge astrong presumption that counsel’'s conduct
falls within the wide range of reasonable professional assistance; that is, the
defendant must overcome the presumption that, under the circumstances, the
challenged action "might be considered sound trial strategy."”

Strickland v. Washington, 466 U.S. at 689, 104 S. Ct. at 2065 (citation omitted).2

Second, the defendant must show prejudice from counsel's performance. Strickland

v. Washington, 466 U.S. & 687, 104 S. Ct. at 2064. The "question iswhether there is areasonable

probability that, absent the errors, the fact finder would have had a reasonable doubt respecting

guilt." 1d. at 695, 104 S. Ct. at 2068-69. Put another way, the "defendant must show that thereis

areasonable probability that, but for counsel's unprofessiona errors, the result of the proceeding

would have been different." Id. at 694, 104 S. Ct. at 2068.&

54/

55/

Accord, eq., Bell v. Cone, 535 U.S. at 698, 122 S. Ct. at 1852; Aparicio v. Artuz, 269 F.3d
78, 95 (2d Cir. 2001); Sellan v. Kuhlman, 261 F.3d 303, 315 (2d Cir. 2001).

Seealso, e.q., Bell v. Cone, 535 U.S. a 695, 122 S. Ct. at 1850; Apariciov. Artuz, 269 F.3d
at 95; Sellan v. Kuhlman, 261 F.3d at 315; Del ucav. Lord, 77 F.3d 578, 584 (2d Cir.), cert.
denied, 519 U.S. 824, 117 S. Ct. 83 (1996).

"[A] reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Strickland v. Washington, 466 U.S. at 694, 104 S. Ct. at 2068. The phrase
"reasonabl e probability," despite its language, should not be confused with "probable” or
"morelikely than not." Strickler v. Greene, 527 U.S. 263, 289-91, 119 S. Ct. 1936, 1952-53
(1999); Kylesv. Whitley, 514 U.S. 419, 434, 115 S. Ct. 1555, 1565-66 (1995); Nix V.
Whiteside, 475 U.S. 157, 175, 106 S. Ct. 988, 998 (1986) ("a defendant need not establish
that the attorney's deficient performance more likely than not altered the outcome in order
to establish prejudice under Strickland"); Strickland v. Washington, 466 U.S. a 694, 104 S.
Ct. at 2068 (" Theresult of aproceeding can berendered unreliabl e, and hencethe proceeding
itself unfair, even if the errors of counsel cannot be shown by a preponderance of the

(continued...)
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The Supreme Court has counsel ed that these principles"do not establish mechanical

rules." Strickland v. Washington, 466 U.S. at 696, 104 S. Ct. at 2069. The focus of the inquiry

should be on the fundamental fairness of the trial and whether, despite the strong presumption of
reliability, the result is unreliable because of abreakdown of the adversarial process. 1d.

Any counsel errors must be considered in the "aggregate” rather thaninisolation, as
the Supreme Court has directed courts "to look at the 'totality of the evidence before the judge or

jury." Lindstadtv. Keane, 239 F.3d 191, 199 (2d Cir. 2001) (quoting Strickland v. Washington, 466

U.S. a 695-96, 104 S. Ct. at 2069); accord, e.q., Rodriguez v. Hoke, 928 F.2d 534, 538 (2d Cir.

1991).

The Supreme Court so made clear that "thereis no reason for a court deciding an
ineffective assistance claim . . . to address both components of the inquiry if the defendant makes
an insufficient showing onone." Id. at 697, 104 S. Ct. at 2069.%

In addition, the Supreme Court has counseled that "strategic choices made after
thorough investigation of law and facts relevant to plausible options are virtually unchallengeable;
and strategic choices made after less than complete investigation are reasonable precisdly to the
extent that reasonable professional judgments support the limitations on investigation. ... In any

ineffectiveness case, a particular decision not to investigate must be directly assessed for

=2 (...continued)
evidence to have determined the outcome.”). Rather, the phrase "reasonabl e probability"
seems to describe afairly low standard of probability, abeit somewhat more likely than a
"reasonable possibility." Strickler v. Greene, 527 U.S. at 291, 119 S. Ct. at 1953; cf. id. at
297-301, 119 S. Ct. at 1955-58 (Souter, J., concurring & dissenting) (arguing that any
difference between "reasonable probability” and "reasonable possibility” is"slight").

%/ Accord, e.g., Smith v. Robbins, 528 U.S. 259, 286 n.14, 120 S. Ct. 746, 764 n.14 (2000).
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reasonableness in all the circumstances, applying a heavy measure of deference to counsel's

judgments.” Strickland v. Washington, 466 U.S. at 690-91, 104 S. Ct. at 2066.5”

As the Second Circuit noted: "The Strickland standard is rigorous, and the great
magj ority of habeas petitionsthat all ege constitutionallyineffective counsel founder on that standard.”

Lindstadt v. Keane, 239 F.3d at 199.

For purposes of this Court's AEDPA analysis, "the Strickland standard . . . is the
relevant 'clearly established Federal law, as determined by the Supreme Court of the United States.™

Apariciov. Artuz, 269 F.3d at 95 & n.8 (quoting 28 U.S.C. § 2254(d)(1)).2¥ "For AEDPA purposes,

apetitioner is not required to further demonstrate that his particular theory of ineffective assistance

of counsdl isalso 'clearly established.” Aparicio v. Artuz, 269 F.3d at 95 n.8. "For [petitioner] to

succeed, however, he must do more than show that he would have satisfied Strickland's test if his
claim were bang anayzed in the first instance, because under § 2254(d)(1), it is not enough to

convince afederal habeas court that, in its independent judgment, the state-court decision applied

o7l See also, eq., Endlev. Isaac, 456 U.S. 107, 134, 102 S. Ct. 1558, 1575 (1982) ("We have
long recognized . . . that the Constitution guarantees criminal defendantsonly afair trial and
acompetent attorney. It does not insure that defense counsel will recognize and raise every
conceivableconstitutional claim."); Jacksonv. Leonardo, 162 F.3d 81, 85 (2d Cir. 1998) ("In
reviewing Strickland claims, courts are instructed to ‘indulge a strong presumption that
counsel's conduct fallswithin the wide range of reasonable professional assistance' and that
counsel's conduct was not the result of error but derived instead from trial strategy. We are
also instructed, when reviewing decisions by counsel, not to 'second-guess reasonable
professional judgments and impose on . . . counsel a duty to raise every "colorable” daim'
on appeal ") (citationsomitted); Mayo v. Henderson, 13 F.3d 528, 533 (2d Cir.) (areviewing
court "may not use hindsight to second-guess| counsel's| strategy choices"), cert. denied, 513
U.S. 820, 115 S. Ct. 81 (1994).

58/ Seeadlso, e.q., Bell v. Cone, 535 U.S. at 698, 122 S. Ct. at 1852; Sellanv. Kuhlman, 261 F.3d
at 315.
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Strickland incorrectly. . . . Rather, he must show that the [First Department] applied Strickland to

the facts of his casein an objectively unreasonable manner." Bell v. Cone, 535 U.S. a& 699, 122 S.

Ct. at 1852.

B. Application of the Strickland Standard to Skinner's Ineffective Assistance

Claim

1. Stewart's Failure to Appear at Skinner's Arraignment for Indictment
Number 8190/96

Skinner argues that a transcript from Skinner's October 11, 1996 arraignment

confirmsthat neither Stewart nor any other defenseattorney waspresent. (Dkt. No. 19: Traverse Ex.

F: 10/11/96 Arraignment Minutes.)® That is correct, but Skinner does not claim, and the Court

59/

Court Clerk:

The Court;

Court Clerk:

[Skinner]:
The Court:
Court Clerk:

The Court:

[ADA] Hoexter:

The Court:

[ADA] Hoexter:

The Court:

H:\OPIN\SKINNER

Calender #10, Rodney Skinner. Calendar #11, supercedes calendar
#10.

Calendar #10 is dismissed as being superceded by #11.

Rodney Skinner, you are charged with intimidating awitnessin the
third degree. How do you plead; guilty or not guilty?

Not guilty.

Whesel the case. Notify hiscounsal. Mr. Pet[t]usis his attorney.
No, | have a notice of appearance from Lynn[e] Stewart.

Wheel the case.

The case should go to Part 41, for October 17.

October 17, Part 41. Notify Ms. St[ew]art that'sfor motions.
Remand continued?

Yes.

(Dkt. No. 19: Traverse Ex. F: 10/11/96 Arraignment Minutes.)
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cannot find, that Stewart's failure to appear prejudiced Skinner in any way. Specificaly, Skinner
appears to be claiming that Stewart's failure to appear at the 8190/96 arraignment lends support to
hisallegationthat that i ndictment was di smi ssed bef ore consolidation with indictment 4378/96. (See
pages 54-55 above.) In his Traverse, Skinner claimsthat on September 30, 1996, after his original
counsel, Marvin Pettus, "advised the court that petitioner could not have threaten[ed] the three. . .
alleged witnesses under indictment # 8190/96 because at the time of these alleged threats these
complainants were incarcerated and petitioner[] was out on bail under indictment # 4378/96,"
Assistant District Attorney Gagan "panic[ked]" and dismissed the indictment. (Dkt. No. 19:
Traverse at 39-40; see Dkt. No. 19: Traverse Ex. D: 9/30/96 Transcript.) Furthermore, Skinner
claims that the dismissal "should explain why Ms. Stewart[] did not appear on October 11, 1996."
(Traverseat 40.) It isunclear, then, why Skinner refers to October 11, 1996 in his petition as "the

day of the dismissal." (Dkt. No. 1: Pet. 112(E).)&

& The State argues that Stewart alerted Skinner on October 8, 1996 that she was unavailable
on October 11, 1996 and Skinner retained her despitethisfact. (Dkt. No. 15: State Br. at 38-
39.) Inthisletter, Stewart wrote:

If it is possible, we would like to be retained before October 11, when you
appear in part 50. This is because we wish to immediately file a motion for your
testimony to be heard by the grand jury.

| was sorry not to be able to meet with your mother but her travel schedule
and mine conflicted. | will be back in the office on Tuesday, October 15th, but if
arrangements can be made please have your mother cal and speak to Geoffrey
Stewart [alawyer associated with Lynne Stewart's office].

(Dkt. No. 19: Traverse Ex. E: 10/8/96 Stewart Letter to Skinner.) The Court agrees with
Skinner that the letter does not clearly convey the fact that Stewart would not appear on
October 11. (Traverse at 3.) Indeed, the Court questions why Stewart would ask to be
retained in order to file a prompt motion, file a notice of appearance, and yet not appear at
the arraignment or ensure that another lawyer was present.
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While Skinner may bearguing that Stewart'sfailureto be present on October 11, 1996

during the "dismissal,” which in fact was merely a superceding indictment (see page 62 above), led

Skinner to be subjected to double jeopardy, the Court has already addressed and rej ected Skinner's

doublejeopardy claim on the merits. Thus, Skinner hasfailed to show prejudice and this aspect of

his ineffective assistance claim should be denied &

2. Stewart's Failure to File an Omnibus Motion for Indictment Number
8190/96

Thetrial court denied Skinner's claim that Stewart was ineffective for faling to file

an omnibus motion in connection with indictment 8190/96, stating:

| conclude that the sole new issue raised is the claim that defendant's trid counsel,
Lynne Stewart, was ineffective because she dlegedly failed to file the proper pre-tria
motions. While such a claim could have been raised on his direct appeal, see CPL
8440.10(2)(c), thisCourt will nonetheessaddressit. Insupport of thisclaim, the defendant
attaches atranscript of colloquy between Judge Herbert Altman and Ms. Stewart, in which
Judge Altman commentsupon Ms. Stewart'slack of punctuality infiling her motions. While
thismay beinteresting for its"Day in the Life of the Court" quality, theinference which the

Moreover, because the October 11, 1996 arraignment was apre-trial proceeding, Skinner's
deprivation of counsel is subject to harmless error analysis. "Unlike violations of the right
to counsel a trial, pre-trial violations of the right to counsel are subject to harmless error
analysis." Gaylev. Lacy, No. 95CV683, 1997 WL 610654 at *9 (N.D.N.Y. Oct. 1, 1997)
(Pooler, D.J.) ("[P]etitioner offersno proof of harm result from the absence of counsel at the
initial arraignment” and Court found petitioner was not harmed.) (citing for harmless error
rule United Statesv. Mechanik, 475 U.S. 66, 70, 106 S. Ct. 938, 942 (1986), & Coleman .
Alabama, 399 U.S. 1, 11, 90 S. Ct. 1999, 2004 (1970)); see aso, e.9., Jones v. Spitzer, 01
Civ. 9754, 2003 WL 1563780 at *13 (S.D.N.Y. Mar. 26, 2003) ("Circuit courts have . . .
routinely applied aharmlesserror analysis on habeas review of aclaim regarding the denial
of counsel during preliminary hearings of state criminal proceedings."); Brownv. Hoke, No.
87 CV 2066, 1987 WL 25887 at *4 (E.D.N.Y. Nov. 18, 1987) (same; although petitioner did
not validly waiveright to counsel before the grand jury, the error was harmless because the
"grand jury merely charged petitioner” and "[t]he petit jury found petitioner guilty without
hearing his grand jury testimony."). In the absence of any evidence that Skinner was
prejudiced by Stewart's failureto appear at the arraignment, any violation of Skinner'sright
to counsd at the arraignment was harmless.
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defendant would liketo draw from thistranscript isvitiated by what actually hgppened inthe

Theissueof pre-trid hearings[was] irrelevant toindictment number 8190/96 because
the People did not serve notice asto any satements, identifications, or recovered property.
Only felony grand jury notice was served as to 8190/96 pursuant to CPL § 190.50(5)(a).
Parenthetically, it should be noted that the defendant, through hisattorney, did challenge that
indictment, claiming aviolation of hisright, upon written notice, to testify beforethe Grand
Jury. Judge Altman found that claim meritless on November 14, 1996. [footnote omitted]

In view of the documented fact that appropriate pre-trial motions were filed on the
defendant's behalf, his latest claim of ineffective assistance of counsel is groundless, and
affordsnobasisfor relief. 1naddition, the defendant has not met his burden of showing what
motions that should have been made were not made, and that had they been made, would
have made a difference.

(Dkt. No. 8: 5/16/02 Justice Wetzel Order at 3-4, emphasis added.)

The § 440 court'sfinding, asa"documented fact,” that "appropriatepre-trial motions
were filed on the defendant's behalf" (in connection with the consolidated indictments, even if not
specific to indictment 8190/96) is a factual determination entitled to a presumption of correctness
under 28 U.S.C. 2254(e)(1), and Skinner has failed to present contrary evidence. (See cases cited
pages 60-61 above.) Moreover, asthe 8 440 court noted, Skinner does not allege, much less show,
what specific motions should have been made or, if made, how it would have benefitted Skinner.
Thus, even assuming that proper motions were not filed, Skinner has not shown prejudice.
Accordingly, this part of his ineffective assistance claim should be denied.

3. Stewart's Failure to Call Certain Witnesses

Skinner's petition assertsthat "[ c]ounsel refused to question thearresting officer about
this arrest at tria . . . [and] refused to call alibi witness Anna Rivera at trial and the arresting

detective." (Dkt. No. 1: Pet. 112(E).) Skinner's Traverse further allegesthat Stewart "did not just
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fail[] to call one witnesg[] but six witnesses': (1) Anna Rivera, (2) Dolph LeMoult, "author of
petitioner's autobiography,” (3) Alice Martell, "petitioner's book agent," (4) Betty White, a special
education supervisor at ajunior high school, (5) Jesse Cruz, "the un-refuted source of the 911 tape
descriptions,” and (6) Detective Joseph Pagan, "the detective who advised the other police officers
to arrest petitioner." (Dkt. No. 19: Traverse & 27-28.)

Courts in this Circuit have made clear that "[t]he decision whether to call any
witnesses on behalf of the defendant, and if so which witnessesto call, is atactical decision of the

sort engaged in by defense attorneys in amost every tria.” United Statesv. Nersesian, 824 F.2d

1294, 1321 (2d Cir.), cert. denied, 484 U.S. 958, 108 S. Ct. 357 (1987); seeadso, .9., United States

v. DeJesus, No. 01-1479, 57 Fed. Appx. 474, 478, 2003 WL 193736 at * 3 (2d Cir. Jan. 28, 2003)
("A trial counsel's'decision whether to cdl any witnesses on behalf of the defendant, and if sowhich
witnessesto call, isatacticd decison of the sort engaged in by defense attorneys in aimost every

trial." United Statesv. Smith, 198 F.3d 377, 386 (2d Cir. 1999). Because of thisinherently tacticd

nature, the decision not to call a particular witness generally should not be disturbed.") (counsel's
decision not to call a character witness was grounded in strategy and not deficient, "even though
[defendant] requested that she do so and provided her with contact information for potential

witnesses."); United Statesv. Eyman, 313 F.3d 741, 743 (2d Cir. 2002) ("A failureto call awitness

for tactical reasons of trial strategy does not satisfy the standard for ineffective assistance of

counsel."); United Statesv. Luciano, 158 F.3d 655, 660 (2d Cir. 1998), 526 U.S. 1164, 119 S. Ct.

2059 (1999); United States v. Schmidt, 105 F.3d 82, 90 (2d Cir.), cert. denied, 522 U.S. 846, 118

S. Ct. 130 (1997); Nievesv. Kelly, 96 Civ. 4382, 990 F. Supp. 255, 263-64 (S.D.N.Y . 1997) (Cote,
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D.J. & Peck, M.J.); Rodriguez v. Mitchell, 92 Civ. 2083, 1993 WL 229013 at *3, 5 (S.D.N.Y. June

24, 1993) ("Counsel's decision not to call awitness, if supported by valid tactical considerations,
does not constitute ineffective assistance of counsel.").

More importantly, "[g]enerally, the decision whether to pursue a particular defense
isatactical choice which does not rise to the level of aconstitutional violation. . .. [T]he habeas
court 'will not second-guess trial strategy ssimply because the chosen strategy has failed . . .
especidly where the petitioner has failed to identify any specific evidence or testimony that would

have helped his case if presented at trial.” Jonesv. Hollins, 884 F. Supp. 758, 765-66 (W.D.N.Y.

1995) (citations omitted), aff'd, 89 F.3d 826, 1995 WL 722215 (2d Cir. 1995); see, e.q., United

States v. Vegas, 27 F.3d 773, 777-78 (2d Cir.) ("As is often the case when convicted defendants

complain after-the-fact of their lawyers trial performance, we find that the choices made by the
attorney were matters of tria strategy; because counsel's strategy was areasonabl e one, these claims
do not show incompetence”; not ineffective to pursue entrapment defense rather than innocence

defense), cert. denied, 115 S. Ct. 284 (1994); Lawson v. Caspari, 963 F.2d 1094, 1096 (8th Cir.

1992) (counsel not ineffective for failing to call alibi witnesses he did not believe were credible,
especidly where counsel " presented atheory of the case by pointing out the 'weaknessesinthe state's

case and rai §ing] serious questions about the credibility of the state's sole eyewitness.™); Harrisv.
Hollins, 95 Civ. 4376, 1997 WL 633440 at *6 (S.D.N.Y. Oct. 14, 1997) (counsel not ineffective for

not securing alibi witnesses where counsel presented a vigorous defense) &

&l See also, eq., LaFrance v. Mitchell, 93 Civ. 0804, 1996 WL 741601 at *2 (S.D.N.Y.
Dec. 27, 1996) ("It isquite evident that the decision to omit this[alibi] defense was a sound
oneand that the basisfor an effectivealibi defense simply did not exist.”); Johnsonv. Mann,

(continued...)
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Moreover, a petitioner may not merely dlege that certain witnesses might have
supplied relevant testimony, but must state exactly what testimony they would have supplied and

how such testimony would have changed the result. See, e.g., Lawrencev. Armontrout, 900 F.2d

127, 130 (8th Cir. 1990) ("To affirmatively prove prejudice [from counsel's failureto investigate],
apetitioner ordinarily must show not only that the testimony of uncalled witnesseswould have been

favorable, but also that those witnesses would have testified at trial."); Rosario v. Bennett, 01 Civ.

7142,2002 WL 31852827 at * 33 & n.59 (S.D.N.Y . Dec. 20, 2002) (Peck, M .J.); Cromwell v. Keane,

98 Civ. 0013, 2002 WL 929536 at * 24 (S.D.N.Y. May 8, 2002) (Peck, M.J.); Greenidge v. United

States, No. 01 CV 4143, 2002 WL 720677 at *2 (E.D.N.Y. Mar. 27, 2002) (§ 2255 case; petitioner's
ineffective assistance of counsel claim has no merit where petitioner "nowhere specifies how the
testimony of those witnesses [counsel purportedly failed to call] would have been helpful to his

defense.").&

& (...continued)

92 Civ. 1909, 1993 WL 127954 at *1 (S.D.N.Y. April 20, 1993) (counsel not ineffective for
strategic decision to attack identification of petitioner rather than to rely on an "inherently
suspect” alibi defense); Munoz v. Keane, 777 F. Supp. 282, 288-89 (S.D.N.Y. 1991) ("Given
the overwhelming evidence that [petitioner] participated in the drug transaction at issue, it
was reasonable for defense counsd to conclude, as a strategic matter, that presenting
testimony of the alleged dibi witnesseswould be damaging to [petitioner's] case."), aff'd sub
nom. Linaresv. Senkowski, 964 F.2d 1295 (2d Cir.), cert. denied, 506 U.S. 986, 113 S. Ct.
494 (1992); Minor v. Henderson, 754 F. Supp. 1010, 1017-18 (S.D.N.Y. 1991) (counsel not
ineffectivefor tactical choice not to present alibi defense where evidence petitioner believed
supported such defense did not exist); Buitrago v. Scully, 705 F. Supp. 952, 954 (S.D.N.Y.
1989) (counsd not ineffective for failing to present alibi witness where petitioner falsto
show witness would provide alibi).

& Seealso, eq., Louv. Mantello, No. 98-CV-5542, 2001 WL 1152817 at* 10 (E.D.N.Y. Sept.
25, 2001) ("Habeas claims based on ‘complaints of uncalled witnesses are not favored,
because the presentation of testimonid evidence is a matter of trial strategy and because

(continued...)

H\OPIN\SKINNER



82

Skinner'sineffectiveassistanceclaimfor failuretocall LeMoult®¥ and Martell should
be denied because Skinner falsto indicate what they would havetestified to andif they werewilling
totestify. Moreover, to the extent LeMoult and Martell would havetestified to Skinner'sreputation,
their testimony would have been cumulative of the other defense reputation witnesses (see page 10
above). Thefailureto call cumulative or repetitive witnessesis neither ineffective nor prejudicial.

See, e.q., United States v. Luciano, 158 F.3d 655, 660 (2d Cir. 1998) ("The decision not to call a

particular witnessistypically aquestion of trial strategy that appellate courtsareill-suited to second
guess." Where the witness defendant asserts counsel should have called "would have tegtified ina
manner corroborative of another witness[,] counsel might well have regarded the testimony as

unnecessarily cumulative."), cert. denied, 526 U.S. 1164, 119 S. Ct. 2059 (1999); Cottov. Lord, 99

& (...continued)
allegations of what a witness would have testified [to] are largely speculative.™) (citations
omitted); Muhammad v. Bennett, 96 Civ. 8430, 1998 WL 214884 at *1 (S.D.N.Y. Apr. 29,
1998) ("petitioner's speculaive clam about the testimony of an uncalled witness' is
insufficient to show ineffective assistance of trial counsel); Burkev. United States, 91 Civ.
468, 1992 WL 183752 at *2 (S.D.N.Y. July 22, 1992) (petitioner's "contention that he was
denied effective assistance of counsel” where "his attorney failed to subpoena several
witnesseswhowould haveaided hisdefenseiswholly insufficient given [petitioner]'sfailure
to set forth who the specific witnesses are or their relevant testimony."); Croney v. Scully,
CV-86-4335, 1988 WL 69766 at *2 (E.D.N.Y . June 13, 1988) ("Petitioner's contention that
assignment of an investigator would have been helpful to his defense is conclusory and
speculative. Petitioner must show not only that the testimony would have been favorable,
but also that the witness would have testified at trial ."), aff'd, 880 F.2d 1318 (2d Cir. 1989).

& InSkinner's July 1997 C.P.L. 8440 motion, he stated that [ d] efense character witness Dol ph
L[e]Moult wasnever called in by Ms. Stewart becauseMs. Stewart claimed the court would
not allow his testimony unless it dealt with defendant’s character on the Lower East Side.
In fact, Mr. LeMoult could testify more in depth than any of the other character witnesses
because of his months of collaboration with this defendant on a book proposal based on
[Skinner's] life experiences entitled, '‘Broken Eyes Don't Cry." (Dkt. No. 1: Pet. Ex. C:
Skinner 7/12/97 C.P.L. 8 440 Motion at 43.)
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Civ. 4874, 2001 WL 21246 at *16 n.6 (S.D.N.Y. Jan. 9, 2001) (rejecting claim that counsel was
ineffective for failing to call additiond family members where petitioner "made no showing asto
which other family members should have been called, what their testimony would have been and
why that testimony would not have been cumulative of what the petitioner and [ other witness] could
provide."), aff'd, No. 01-2056, 21 Fed. Appx. 89, 2001 WL 1412350 (2d Cir. Nov. 8, 2001); White
v. Keane, 51 F. Supp. 2d 495, 505 (S.D.N.Y. 1999) (Court rejected petitioner's claim that counsel
wasineffectivefor failingtocall witnesseswheretheir testimony was" specul ative, repetitive, vague,
or related solely to the issue of credibility of one of the People's many witnesses.") (record citations

omitted); Treppedi v. Scully, 85 Civ. 7308, 1986 WL 11449 at *3 (S.D.N.Y. Oct. 9, 1986) ("Since

the effect of the presentation of additional alibi witnesses would have been cumulative a best, the
failure of counsel to call additional alibi withesses cannot be considered an error that deprived the

defendant of afair trial."), aff'd, 847 F.2d 837 (2d Cir. 1988); see also, €.0., United Statesv. Balzano,

916 F.2d 1273, 1294 (7th Cir. 1990) (" The Constitution does not oblige counsel to present each and
every witnessthat is suggested to him. Infact, such tactics would be considered dilatory unless the
attorney and the court believe the witness will add competent, admissible and non-cumulative
testimony to the trial record.").

Second, while Skinner claimsthat Cruz "would havetestified that petitioner was not
there when his friend Jehu Morales]] was shot, and he would have been able to testify that Benny
Rosado, Anthony Baez, and Pedro Montalvo, were actual ly participantsto the shooting of hisfriend
Jehu" (Traverse at 27), Skinner fails to offer any support for his speculation that Cruz would have

testified as such.
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Third, Skinner describes Detective Pagan as "the detective who instructed Lt.
Hernandez and Police Officer Adams to arrest [Skinner]" for the charges in indictment number
4378/96. (Pet. Ex. C: Skinner 7/12/97 C.P.L.8 440 Motion at 6.) Agan, because Skinner failsto
provide any comprehensi bl e expl anation about what testimony Detective Pagan would have provided
(eq., Traverse at 28), his claim should be denied.

Fourth, Skinner's claim regarding White should be denied, asastipulation regarding
her testimony was admitted. Because "Ms. White's health was such that it was impossible or
[im]practical to conduct the examination and take her testimony thismorning,” the parties stipul ated
that had Betty White beencalled, shewould havetestified that [ s|he was aware of Rodney Skinner's
reputation for nonviolence and peacefulness” within his school community on the lower east side
of Manhattan. (Tr. 1611-14.) Moreover, even if her videotaped testimony would have been more
convincing than astipulation, her reputati on evidence was cumul ative of other witnesses. (Seecases
cited at pages 82-83 above.)

Fifth, asto AnnaRivera, Stewart provided an explanation ontherecord for not calling
Anna Rivera, when the prosecution requested amissing witness charge:

| will very frankly say | did not call her. | spoke to her, but she was extremely

reluctant. She did not want people to know that she was involved in thisat all or involved
with Rodney [ Skinner], and when | asked aquestionon redirect [of Skinner] yesterday about
whether she had afiancee and whether she had afiancee at this very time she was going to

New Jersey with him . . . it would place before the jury some ostensible reason why this
person would not be here.
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(Tr. 1608.)¥ Another factor weighing against calling Anna Rivera could have been the serious
damageto Skinner'scredibility on cross-examination about hisdirect testimony that he called Anna
Riverafrom hismother'shouse. (Skinner: Tr. 1376-79.) When confronted with phone records that
indicated no call was madeto Riverafrom Skinner's mother's phone at that time, Skinner stated that
he used hiscellular phone. (Skinner: Tr. 1375-76.) When confronted with records that showed his
cellular phone service had been terminated before that night, Skinner claimed he used a"cloned”
phone. (Skinner: Tr. 1377-79, 1394-96.) In aletter to Skinner, Stewart's associate told Skinner that
"Lynne [Stewart] has said she thought [A.D.A.] Gagan did an effective job cross-examining you."
(Dkt. No. 17: Judicial Disqualification Motion Ex. D: 3/20/97 Geoffrey Stewart L etter to Skinner.)

Given Stewart's explanation on the record about why she did not call AnnaRivera
as a witness, and the additional strategy that reasonably could have further motivated Stewart's
decision not to call her, this Court cannot find Stewart's performanceto be deficient. See, e.qg., Ryan
v. Rivera, No. 00-2153, 21 Fed. Appx. 33, 34, 2001 WL 1203391 at *1 (2d Cir. Oct. 9, 2001)
("[W]hen aparty challenges matters of trial strategy, such asthe decision not to call awitness, even
greater deferenceis generally warranted: "'[A]n appellate court on a cold record should not second-
guess such decisions unless there is no strategic or tactica justification for the course taken.")

(quoting United States v. Luciano, 158 F.3d at 660); James v. United States, 00 Civ. 8818, 97 CR

185, 2002 WL 1023146 at *16 (S.D.N.Y. May 20, 2002) (Counsel'sdecisionnot to call witnesswas

& Stewart al so could have reasonably decided to not call Riveragiven her romantic rel ationship
with Skinner. See, e.g., Aponte v. Scully, 740 F. Supp. 153, 158 (E.D.N.Y. 1990)
(McLaughlin, D.J.) (counsel not ineffective for failing to call alibi witness who "had a
romantic involvement with petitioner, which undercuts her credibility”).
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"supported by the fact that [witness] was [ petitioner's] brother and woul d be subject to impeachment
due to bias," was a matter of strategy and not ineffective assistance.).

As this Court has previoudly held, "[t]he decision of whether to call or bypass a
particular witnessisaquestion of trial strategy which courtswill practically never second-guess. . . .
In the instant case, the testimony of any of these witnesses may have as likely exposed
inconsistencies and weaknesses in defendant's case as have lent support to Petitioner's defense.
Additionally, a defendant's conclusory alegations about the testimony of uncalled witnesses are

insufficient todemonstrateprejudice.™ Cromwell v. Keane, 2002 WL 929536 at * 24 (quoting Ozuru

v. United States, No0. 95 CV 2241, 1997 WL 124212 at *4 (E.D.N.Y. Mar. 11, 1997), aff'd, 152 F.3d
920 (2d Cir. 1998), cert. denied, 525 U.S. 1083, 119 S. Ct. 828 (1999)).

Skinner's habeas claim that Stewart was ineffective for not calling certain witnesses
should be denied.

VII. SKINNER'S CLAIM THATDEFENSE ATTORNEY STEWART HAD A CONFLICT
OF INTEREST LACKS MERIT

Skinner's petition asserts that he received ineffective assistance of counsel because
attorney " Stewart was under indictment by the same office" as Skinner. (Dkt. No. 1: Pet. 112(E).)
According to Skinner, Stewart only "advised petitioner that she was about to be indicted after
petitioner's conviction[. S]he thereafter asked the Court to be relieved[. H]er motion was granted.
However, petitioner had retained new counsel after [ Stewart] informed him of thiscrypt [sic] action
againg her. Ms. Stewart, without petitioner's knowledge had deve oped an open door relationship
with the Homicide Investigations Unit, and its investigators, and prosecutors due to the fact [that]

one of her clients was under cooperation . ..." (Dkt. No. 19: Traverse at 32.)
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A. Applicable Conflict of Interest Legal Principles®

"'A defendant's Sixth Amendment right to effective assi stance of counsel includesthe

right to representation by conflict-free counsel.™ United Statesv. Schwarz, 283 F.3d 76, 90 (2d Cir.

2002) (quoting United States v. Blau, 159 F.3d 68, 74 (2d Cir. 1998)).8 "The mere physical

presence of an attorney does not fulfill the Sixth Amendment guarantee when the advocate's

conflicting obligations have effectively sealed hislips on crucial matters.” Holloway v. Arkansas,

435U.S.475, 490,98 S. Ct. 1173, 1181 (1978); seealso, 0., Mickensv. Taylor, 535 U.S. 162, 122
S. Ct. 1237, 1241 (2002). Asthe Supreme Court has repeatedly noted:

"Joint representation of conflicting interestsis suspect because of what it tendsto prevent the
attorney from doing . .. . [A] conflict may . . . prevent an attorney from challenging the
admission of evidence prejudicial to one client but perhaps favorable to another, or from
arguing at the sentencing hearing the relative involvement and culpability of his clientsin
order to minimize the culpability of one by emphasizing that of another.”

Wheat v. United States, 486 U.S. 153, 160, 108 S. Ct. 1692, 1697 (1988) (quoting Holloway Vv.

Arkansas, 435 U.S. at 489-90, 98 S. Ct. at 1181). Theright to conflict-free counsel applies equally

to appointed and, as here, retained counsel. E.g., Cuyler v. Sullivan, 446 U.S. 335, 344, 100 S. Ct.

1708, 1716 (1980).

66/

For an additional decision authored by this Judge discussing the applicable legal principles
for analyzing atorney conflict of interest ineffectiveness habeas claims in language
substantidly similar to this section of this Report & Recommendation, see Quinones v.
Miller, 01 Civ. 10752, 2003 WL 21276429 at * 26-28 (S.D.N.Y. June 3, 2003) (Peck, M.J.).

&7l Accord, e.g., Wood v. Georgia, 450 U.S. 261, 271, 101 S. Ct. 1097, 1103 (1981) ("Where
a constitutional right to counsel exists, our Sixth Amendment cases hold that there is a
correlative right to representation that is free from conflicts of interest.”); United Statesv.
Perez, 325 F.3d 115, 125 (2d Cir. 2003); United Statesv. Blount, 291 F.3d 201, 210 (2d Cir.
2002), cert. denied, 123 S. Ct. 938 (2003).
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"'[A] defendant has suffered ineffective assistance of counsel inviolation of the Sixth
Amendment if his attorney has (1) a potential conflict of interest that resulted in prejudice to the
defendant, or (2) an actual conflict of interest that adversely affected the attorney's performance.™

United Statesv. Blau, 159 F.3d at 74.8¢

The standard governing an ineffective assistance of counsel claim based on an

asserted conflict of interest was articulated by the Supreme Court in Cuyler v. Sullivan, 446 U.S.

335, 100 S. Ct. 1708 (1980), and differs from the more genera ineffective assistance standard

enunciated in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984). See, e.0., United

States v. White, 174 F.3d 290, 294-95 (2d Cir. 1999). Indeed, both prongs of the standard —

defective performance and prejudice — are substantially different under Cuyler v. Sullivan.

As to the defective performance prong, where, as here, a petitioner "rased no

objection at trial" regarding the alleged conflict, Cuyler v. Sullivan, 446 U.S. at 348-49, 100 S. Ct.

at 1718, his Sixth Amendment claim cannot prevail unless he demondrates "that counsel actively
represented conflicting interestsand that an actual conflict of interest adversely affected hislawyer's

performance,” Burger v. Kemp, 483 U.S. 776, 783, 107 S. Ct. 3114, 3120 (1987) (citations &

internal quotations omitted); accord, e.q., Mickensv. Taylor, 122 S. Ct. at 1242 ("absent objection,

a defendant must demonstrate that ‘a conflict of interest actually affected the adequacy of his

representation™) (quoting Cuyler v. Sullivan, 446 U.S. a 348-49, 100 S. Ct. at 1718). The Supreme

Court recently darified that "the Sullivan standard is not properly read as requiring inquiry into

actual conflict as something separate and apart from adverse effect. An ‘actual conflict,’ for Sixth

&/ Accord, e.g., United States v. Perez, 325 F.3d at 125; United States v. Blount, 291 F.3d at
210-11; Lopez v. Scully, 58 F.3d 38, 41 (2d Cir. 1995).
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Amendment purposes, is a conflict of interest that adversely affects counsel’'s performance.”

Mickensv. Taylor, 122 S. Ct. at 1244 n.5; accordid. at 1243 ("wethink 'an actual conflict of interest’

mean([s] precisely aconflict that affected counsel's performance — as opposed to a mere theoretical

division of loyalties.").
"The burden of proof rest[s] on [petitioner] to show a conflict of interest by a

preponderance of the evidence." Triana v. United States, 205 F.3d 36, 40 (2d Cir.) (8§ 2255

proceeding), cert. denied, 531 U.S. 956, 121 S. Ct. 378 (2000); accord, e.q., Mickensv. Taylor, 240

F.3d 348, 361 (4th Cir. 2001) (en banc) (petitioner must prove by preponderance of the evidencethat

actual conflict adversely affected attorney's performance), aff'd, 535 U.S. 162, 122 S. Ct. 1237

(2002); see also, 0., Cuyler v. Sullivan, 446 U.S. a 348, 100 S. Ct. at 1718 ("In order to establish

aviolation of the Sixth Amendment, a defendant who raised no objection at trial must demonstrate
that an actual conflict of interest adversely affected his lawyer's performance.”). "[T]he burden of

proof cannot be met by speculative assertions of bias or prejudice.” Trianav. United States, 205

F.3d at 41.

Asfor the prejudice prong, because, among other things, "it is difficult to measure
the precise effect on the defense of representation corrupted by conflicting interests,” Strickland v.
Washington, 466 U.S. a 692, 104 S. Ct. at 2067, "a defendant who shows that a conflict of interest
actually affected the adequacy of hisrepresentation need not demonstrateprejudicein order to obtain

relief,” Cuyler v. Sullivan, 446 U.S. at 349-50, 100 S. Ct. at 1719; accord, e.g., Mickensv. Taylor,

122 S. Ct. at 1244 ("prgudice will be presumed only if the conflict has significantly affected
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counsel's performance--thereby rendering the verdict unreliable, even though Strickland prejudice

cannot be shown"); Burger v. Kemp, 483 U.S. at 783, 107 S. Ct. at 3120.%

To date, the Supreme Court only has applied this presumption of prejudice to cases
involving attorneys who concurrently represented clients with conflicting interests — so-called

"multiple concurrent representation.” Mickensv. Taylor, 122 S. Ct. a 1245-46 ("In resolving this

case on the grounds on which it was presented to us, we do not rule upon the need for the Sullivan
prophylaxis in cases of successive representation. Whether Sullivan should be extended to such

cases remains, as far as the jurisprudence of this Court is concerned, an open question.").”

&/ See also eq., Cuyler v. Sullivan, 446 U.S. at 349-50, 100 S. Ct. at 1719 ("Once the Court
concluded that [an attorney] had an actual conflict of interest, it refused 'to indulge in nice
calculations as to the amount of prejudice’ atributable to the conflict. The conflict itself
demonstrated a denia of the 'right to have the effective assistance of counsel.™) (quoting
Glasser v. United States, 315 U.S. 60, 76, 62 S. Ct. 457, 467 (1942)); United States v.
Schwarz, 283 F.3d at 91 ("While adefendant is generally required to demonstrate prejudice
to prevail on a [Strickland] claim of ineffective assistance of counsel, thisis not so when
counsel is burdened by an actual conflict of interest. Prejudice is presumed under such
circumstances. Thus, a defendant claiming he was denied hisright to conflict free counsel
based on an actual conflict need not establish a reasonable probability that, but for the
conflict or adeficiency in counsd's performance caused by the conflict, the outcome of the
trial would have been different. Rather, he need only establish (1) an actual conflict of
interest that (2) adversely affected hiscounseal's performance.”) (citations omitted); Lopezv.
Scully, 58 F.3d at 43 ("Harmless error analysis is inappropriate in this context. Once a
petitioner has shown that an actua conflict of interest adversely affected defense counsel's
performance, prejudiceto the petitioner is presumed and no further showing isnecessary for
reversal. ... Becauseprejudiceispresumed, theviolation of [petitioner's] Sixth Amendment
rights cannot be harmless.").

70/

The SupremeCourt further explained: "Both Sullivanitself, and Holloway, stressed the high
probability of prejudice arising from multiple concurrent representation, and the difficulty
of proving that prgudice. Not all attorney conflicts present comparable difficulties.”
Mickensv. Taylor, 122 S. Ct. at 1245 (citations omitted).
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B. Stewart Was Not Subject to an Actual Conflict of Interest that Adversely
Affected Her Performance

Prior to Mickensv. Taylor, 535U.S. 162, 122 S. Ct. 1237 (2002), courts consi stently

split the Sullivan deficiency prong into two elements: (1) actual conflict, and (2) adverse effect on
performance. Under this prior precedent, a defendant was required (1) first to prove an actual
conflict, and (2) thento provethat the conflict adversely affected theattorney's performance, i.e., that

"a'lapsein representation™ resulted from the conflict. See, e.g., United Statesv. Schwarz, 283 F.3d

76, 91-92 (2d Cir. 2002). Although Mickens effectively conflated the two elements, Mickensv.
Taylor, 122 S. Ct. at 1244 n.5 ("An'actual conflict,’ for Sixth Amendment purposes, isaconflict of
interest that adversely affects counsd's performance.”), this Court will analyze the two eements

separately for conceptual clarity. E.g., Williamsv. United States, No. 02-2198, 2002 WL 21182101

at *2 (2d Cir. May 20, 2003) ("To preval on an'actual conflict' claim, a defendant must first show
that an actual conflict existed, then demonstrate that this conflict adversely affected counsel's
performance.”).

To aid in analyzing the conflict issue, it is important to understand the relativey
unigue circumstances of defense counsel Stewart's criminal problems. Stewart was charged with
criminal contempt for refusing to disclose to a grand jury her fee arrangements and retainer
agreementswith aclient being investigated asamember of amajor narcotics operdion. SeePeople
v. Stewart, 158 Misc. 2d 776, 777-78, 601 N.Y .S.2d 983, 984 (Sup. Ct. N.Y. Co. 1993). Thestate
courts denied Stewart's motion to quash, and when shewas re-called to the grand jury in 1991, she
still refused to testify. 1d. In May 1993, however, Justice Andrias dismissed the contempt charges

againg Stewart on policy grounds. 1d. at 786-87, 601 N.Y.S.2d at 989. Thus, at the time of
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Skinner'strial inearly 1997, the charges against Stewart had been dismissed, although the State had
appealed the dismissal.ZY On April 8, 1997 — more than two months after Skinner'strial ended —the

First Department reversed Justice Andrias and reinstated the criminal contempt charges against

Stewart. Peoplev. Stewart, 230 A.D.2d 116, 656 N.Y.S.2d 210 (1st Dep't 1997). The New Y ork

Court of Appealsinitially granted |eave to appeal, Peoplev. Stewart, 90 N.Y.2d 867, 661 N.Y.S.2d

194 (1997), but in February 1998 dismissed the appeal because of a "threshold jurisdictional
impediment” (because the First Department's decision was based on facts not law). People v.
Stewart, 91 N.Y.2d 900, 902, 668 N.Y .S.2d 1000, 1000 (1998). Thereafter, in March 1999, Stewart
pleaded guilty to a misdemeanor and was given an unconditional discharge.

1. Skinner Has Not Shown That The State's Appeal of Stewart's Dismissed
Indictment Created an Actual Conflict of Interest

The Second Circuit has held when a defendant and his lawyer are simultaneously
prosecuted by the same office, "[t]he interests of lawyer and client may . . . diverge[] with respect
totheir dealing with that office,” which may "present aplausible claim that hislawyer had an actual

conflict of interest." Armienti v. United States, 234 F.3d 820, 824-25 (2d Cir. 2000).Z2' Prosecution

or investigation by the same office, standing alone, however, is not grounds for finding an actual

£ The First Department heard oral arguments in Stewart's case in May 1995. See Matthew
Goldstein, Appea on Forced Disclosure of Fee Termsis Still Pending, N.Y.L.J., Mar. 20,
1997.

= See Daniel Wise, Stewart Quits Contempt Fight to Save Career, N.Y.L.J., Mar. 29, 1999.

£ In Beatty v. United States, 142 F. Supp. 2d 454, 459 (S.D.N.Y. 2001), the court stated that
"[t]oriseto the level of an actual conflict . . . the agency or office prosecuting the attorney
must be the same as the agency or office prosecuting the defendant,” citing, inter alia,
Armienti. Armienti makes clear, however, that while the same prosecuting agency is
necessary to find a conflict, it alone is not sufficient to demonstrate an actud conflict.
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conflict. See, e.q., United States v. Armienti, 313 F.3d 807, 814 (2d Cir. 2002) (Second Circuit

rejected defendant’'s argument that counsel's prosecution by the sameU.S. Attorney's office created

an actual conflict, rejecting defendant’s attempt to liken his case to United Statesv. Levy, 25 F.3d

146, 150, 156 (2d Cir. 1994), in which the Second Circuit "found that the fact that Levy's attorney
was being prosecuted on unrelated criminal charges by the same office prosecuting Levy was one
of the factorsthat contributed to an actual conflict between Levy and hiscounsd. . . . None of [the]
additional factorsrelied uponinLevy arepresentinthiscase” sinceL evy'scounsel represented both
co-defendants, had privileged information from co-defendant relevant to Levy's defense, counsel
could have been called asatria witness, and the attorney may have been involved in co-defendant’s
flight.).

Although Stewart's contempt charge was brought by the same District Attorney's
Office that was prosecuting Skinner, Stewart did not have an actual conflict of interest during her
representation of Skinner. First, Stewart was not under indictment during her representation of
Skinner; Stewart'sindictment wasdismissed on May 18, 1993, almost threeyearsbefore Skinner was
arrested on January 31, 1996. (See pages?2 and 91above.) Second, the chargesagaing Stewart —
criminal contempt for refusing to disclosefeeand retainer information about aclient —were entirey
unrelated to the assault, weapons and witness tampering chargesthat Skinner wasfacing. Compare,

€.0., Mossv. United States, 323 F.3d 445, 472 (6th Cir. 2003) ("It iswell-established that aconflict

of interest may arise where defense counsel is subject to a criminal invedtigation. . . . In order to
establish a conflict of interest, however, the alleging party must demonstrate a nexus between the

crimes of the client and the attorney."), with United States v. Fulton, 5 F.3d 605, 609-12 (2d Cir.
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1993) (actud conflict existed where defendant dleged that counsel was engaged in the heroin

trafficking withwhich hewascharged). Third, thedismissed chargesagainst Stewart arenot the sort

of chargesfor which Stewart would want or need to curry favor with the District Attorney's Office.

If Stewart were interested in currying favor with the District Attorney's Office, she could have

provided the fee information sought rather than refusing to testify beforethe grand jury. Stewart's

willingnessto face criminal contempt charges in order to protect her views as to the sanctity of the

attorney-dient relationship beliesany theory that shewould sacrifice Skinner'sinterestsfor her own.

The nature of the charges against Stewart and her reputation for aggressive advocacy for criminal

defendants™ refute any all egation that she was operating under afear of retaliation from the District

74/

When dismissing the indictment in 1993, the Supreme Court noted Stewart's reputation as
avigorous advocate. People v. Stewart, 601 N.Y.S.2d 983, 988-89 (N.Y. Sup. Ct. 1993)
("There is nothing in the extensive papers before this Court to reflect anything but an
advocate totally dedicated to the rule of law and to advancing the principle of justice for
all.. .. Thepointisnot whether the Peopleor Ms. Stewart iscorrect but whether Ms. Stewart
took a principled position that a vigorous advocate has every right to advance. . . . [T]he
public's welfare is safeguarded as much by fair dealing and vigorous advocacy as it is by
aggressive enforcement of a particular law, even one as important as contempt.") The
criminal defense bar also lauded Stewart'swillingnessto resist the grand jury subpoena. See
Daniel Wise, Stewart Quits Contempt Fight to Save Career, N.Y.L.J., Mar. 29, 1999 (A past
president of theNational Association of Criminal DefenseL awyers"agreedthat Ms. Stewart,
in taking a principled stand in defense of the sanctity of the attorney-client privilege, had
made an 'important contribution' in 'sensitizing' federal and state prosecutors to the dangers
posed by subpoenas aimed a lawyers." The then-president of the New Y ork Criminal Bar
Association "said that the group would vigorously defend Ms. Stewart [because] '[t]o the
extent she brokethelaw, shedid sowiththevery best of intentions.” Thethen-president el ect
of theNew Y ork Association of Criminal Defense Lawyersreported "'astronglikelihood that
[the] group will play a highly active role in Ms. Stewart's defense because she had been
motivated by avery real concern for the attorney-client relationship.™).

Of course, Stewart's most recent legal problems have raised seriousissues asto whether she
has taken vigorous client advocacy too far. See Mark Hamblett, Attorney Charged With
Aiding Terrorists: Defense Lawyer Accused of Helping Imprisoned Client Contact Idamic

(continued...)
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Attorney's Office or wanted to curry favor withthe office.”? See, e.q., United Statesv. Peterson, 233

F. Supp. 2d 475, 489 (E.D.N.Y. 2002) (where counsel was sentenced aimost a month before the
government's investigation of defendant began, counsel "had no reason to curry favor with the
government during the pendency of the defendant's casefor fear that the government may prosecute

him more vigorously."); see also, e.q., Thompkins v. Cohen, 965 F.2d 330, 332 (7th Cir. 1992)

(Investigation of criminal defendant's lawyer "may induce the lawyer to pull his punches in
defending his client lest the prosecutor's office be angered by an acquittal and retaliate against the
lawyer . . . [T]he defense lawyer may fear [such retaliation], at least to the extent of tempering the
zeal of hisdefense of hisclient somewhat. Y et presumably the fear would have to be shown before

aconflict of interest could be thought to exist.").%

L (...continued)
Group, N.Y.L.J, Apr. 10, 2002; Benjamin Weiser & Robert F. Worth, Indictment Says
Lawyer Helped a Terror Group, N.Y. Times, Apr. 10, 2002.

= According to the New York Law Journal article reporting Stewart's guilty plea:

Once[the presiding judge] ruled . . . that she could not defend the contempt charges
by arguing shewas protecting the attorney-client relationship, M s. Stewart explained,
the case against her was" pretty much open-and-shut.” Alludingtothelikelihood that
she would have automatically lost her license, she said, "too many people depend
upon me, for me to put my head down and let them cut it off."

Stewart al so stated that "in resisting the subpoenashe had ‘energized alot of people.' and that
as a result 'prosecutors have not been issuing subpoenas to lawyers on a regular basis.”
Daniel Wise, Stewart Quits Contempt Fight to Save Career, N.Y.L.J. Mar. 29, 1999.

o Compare, e.q., United Statesv. Levy, 25 F.3d at 150, 156 (counsel's prosecution on unrelated
criminal charges by the same office prosecuting defendant was one of several conflict
grounds because while awaiting sentence, counsel "may have believed he had an interest in

(continued...)
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The Court finds that on the unique facts of this case — a vigorous defense attorney

charged with contempt for trying to protect client confidences, and the charges she wasfacing were

dismissed (albeit still on appeal) during Skinner's trial — Skinner has failed to demonstrate that the

pending appeal of Stewart's dismissed indictment created an actual conflict of interest.”

76/

e}

(...continued)

tempering his defense of [defendant] in order to curry favor with the prosecution, perhaps
fearing that a spirited defense of [defendant] would prompt the Government to pursue the
caseagaing [counsel] with greater vigor."); United Statesv. DeFalco, 644 F.2d 132, 136-37
& n.5(3d Cir. 1979) (conflict found wherefacts presented "not a case of mereindictment of
alawyer; [but rather] indictment plus plea bargaining plus entry of a pleaof guilty" where
lawyer was prosecuted by, and pleabargai ned with, same United States Attorney's Officethat
prosecuted hisclientsand lawyer entered into bargaining whileclient's appeal was pending).

The Court has found only one other case where aformer client of Stewart'sclaimedthat her
contempt charge caused aconflict of interest: Beatty v. United States, 142 F. Supp. 2d 454,
456 (S.D.N.Y. Apr. 17, 2001). Beatty wasrepresented at trial by Stewart and convicted on
January 17, 1997. Requesting the appointment of new counsel to represent him at
sentencing, Beatty argued that Stewart's case, pending on appeal beforetheFirst Department,
"created a conflict that in turn caused Stewart to make unsound strategic decisions during
[Beatty's] trial." 142 F. Supp. 2d at 457. First, the court found no per se conflict becausethe
court "first learned of the alleged conflict at apost-trial hearing and then fully considered the
issue [and because] there is nothing before the Court suggesting that Stewart was not
authorized to practicelaw or that shewasimplicated in the crimefor which Beatty wasbeing
charged." 142 F. Supp. 2d at 458-59. Second, rejecting Beatty's argument that " Stewart had
aninterest in cooperating with the prosecution because of the contempt chargesagainst her,"
the court found that no actual conflict was established because Beatty and Stewart were not
being prosecuted by the same officesor agendies. 142 F. Supp. 2d at 459. The court further
found that Stewart was not ineffective under Strickland, as she was "diligent and well
prepared” and her " performancemost certainly did not fall below an objectively unreasonable
level." 142 F. Supp. 2d at 459.
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2. Even Assuming Arguendo That Stewart Had An Actual Conflict, The
Pending Appeal of Stewart's Dismissed Indictment Did Not Adversely
Affect Her Representation of Skinner

a. The Adverse Effect Standard™

Assuming arguendo that Stewart had a conflict, Skinner also would have to show by
a preponderance of the evidence that ™'a conflict of interest actually affected the adequacy of his

representation.™ Mickensv. Taylor, 535U.S.162, 122 S. Ct. 1237, 1242-43 (2002) (petitioner must

establish that the conflict "affected the counsel's performance, as opposed to a mere theoretical

division of loyalties"); seeaso Cuyler v. Sullivan, 446 U.S. 335, 350, 100 S. Ct. 1708, 1719 (1980)

("[U]ntil a defendant shows that his counsel actively represented conflicting interests, he has not
established the constitutional predicatefor hisclaim of ineffectiveassistance."). TheSupreme Court
has explained, in general terms, tha the conflict must have an "adverse" and "significant[]" effect,

Mickensv. Taylor, 122 S. Ct. at 1244 n.5, 1245, but has not described the precise contours of the

"lapse in representation,” Cuyler v. Sullivan, 446 U.S. at 349, 100 S. Ct. at 1719; see, e.q., Burger

v. Kemp, 483 U.S. 776, 785, 107 S. Ct. 3114, 3121 (1987) (rgjecting claim of actual conflict of
interest because, inter alia, any conflict "did not harm [the allegedly conflicted] lawyer'sadvocacy™).

Tofill thisgap, the Second Circuit adopted atest followed by both the First and Third
Circuits:

[1]n order to prove adverse effect on the basis of what an attorney failed to do,

) For an additional decision authored by this Judge discussing the adverse effect standard in
conflict casesinlanguage subgtantially similar to that in this entire section of thisReport &
Recommendation, see Quinones v. Miller, 01 Civ. 10752, 2003 WL 21276429 at *33-35
(S.D.N.Y. June 3, 2003) (Peck, M.J.).
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"[adefendant first] must demonstrate that some plausi blealternative defensestrategy
or tactic might have been pursued. He need not show that the defense would
necessarily have been successful if it had been used, but that it possessed sufficient
substance to be a viable alternative. Second, he must establish that the alternative
defensewas inherently in conflict with or not undertaken due to the attorney's other
loyalties or interests.”

Winkler v. Keane, 7 F.3d 304, 309 (2d Cir. 1993) (quoting United States v. Gambino, 864 F.2d

1064, 1070 (3d Cir. 1988) (quoting United Statesv. Fahey, 769 F.2d 829, 836 (1st Cir. 1985)), cert.

denied, 492 U.S. 906, 109 S. Ct. 3215 (1989)), cert. denied, 511 U.S. 1022, 114 S. Ct. 1407 (1994);

accord, e.g., United Statesv. Schwarz, 283 F.3d 76, 92 (2d Cir. 2002); Amiel v. United States, 209

F.3d 195, 199 (2d Cir. 2000); Trianav. United States, 205 F.3d 36, 40-41 (2d Cir. 2000). Based on

this two-element test, the Second Circuit has held that once a petitioner demonstrates an actual

conflict, he:

isnot required to show that the lapse in representation affected the outcome of the trial or
that, but for the conflict, counsel's conduct of thetrial would have been different. [United
Statesv.] Malpiedi, 62 F.3d [465,] 469 [(2d Cir. 1995)]. Theforgonestrategy or tacticisnot
even subject to arequirement of reasonableness. 1d. Aswe have previously recognized,

[t]hetest isastrict one because adefendant has aright to an attorney who can make
strategic and tactical choices free from any conflict of interest. An attorney whois
prevented from pursuing astrategy or tactic because of the canons of ethicsis hardly
an objective judge of whether that strategy or tactic is sound trial practice.

United Statesv. Schwarz, 283 F.3d at 92.%¢

79/

Accord, e.q., Hess v. Mazurkiewicz, 135 F.3d 905, 910 (3d Cir. 1998) (Petitioner "must
identify a plausible defense strategy that could have been pursued, and show that this
aternative strategy inherently conflicted with, or was rejected due to, [counsel's] other
loyalties or interests. . . . Significantly, [petitioner] need not show that the lapse in
representation was so egregious as to viol ae objective standards for attorney performance.
See [United States v. Gambino, 864 F.2d 1064, 1070 (3d Cir. 1988)] (noting that accused
may establish alapse in representation merely by showing counsel rejected a defense that
'possessed sufficient substance to be aviable dternative).").
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Other circuits have hdd, to the contrary, that in order to prove an adverse effect,
petitioner must show that the foregone strategy was "objectively reasonable.” See Mickens v.
Taylor, 240 F.3d 348, 361 (4th Cir. 2001) (en banc), aff'd, 535 U.S. 162, 122 S. Ct. 1237 (2002);

Freund v. Butterworth, 165 F.3d 839, 860 (11th Cir.) (en banc), cert. denied, 528 U.S. 817, 120 S.

Ct. 57 (1999). Asthe en banc Eleventh Circuit held:

First, [petitioner] must point to "some plausible alternative defense strategy or tactic [that]
might havebeen pursued.” Second, hemust demonstratethat thedternativestrategy or tactic
was reasonable under the facts. Because prejudice is presumed, the petitioner "need not
show that the defense would necessarily have been successful if [the aternative strategy or
tactic] had been used,” rather he only need prove that the alternative "possessed sufficient
substance to be a viable alternative." Finaly, he must show some link between the actual
conflict and the decision to forgo the alternative strategy of defense. In other words, "he
must establish that the alternative defense was inherently in conflict with or not undertaken
due to the attorney's other loyalties or interests.”

Freund v. Butterworth, 165 F.3d at 860 (quoting Freund v. Butterworth, 117 F.3d 1543, 1579-80

(11th Cir. 1997)) (emphasis added & citations omitted).&

& The Fourth Circuit, en banc, offered a similar formulation:

First, the petitioner must identify aplausible alternative defense strategy or tacticthat
his defense counsal might have pursued. Second, the petitioner must show that the
alternative strategy or tactic was objectively reasonable under the facts of the case
known to the attorney at the time of the attorney's tactical decision. . . . [T]he
petitioner must show that the alternative strategy or tactic was "clearly suggested by
the circumstances.” . . . Findly, the petitioner must establish that the defense
counsel's failureto pursuethat strategy or tactic was linked to the actual conflict.

Mickensv. Taylor, 240 F.3d at 361 (emphasisadded). A panel of the Eight Circuit followed
asimilar path, albeit not aswell-defined. See Cabanv. United States, 281 F.3d 778, 786 (8th
Cir. 2002) ("if a reasonable attorney would have adopted the same trid strategy absent a
conflict, [petitioner] cannot show [hisattorney's] performancewasadversely affected by that
conflict" under Cuyler v. Sullivan standard).

Certaincircuit court decisionsseemto apply the Strickland standard of deferringto counsel's
(continued...)
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Thus, thereisno Supreme Court precedent, but asplitin Circuit authority, regarding
the appropriate conflict of interest standard. Under AEDPA, however, the question is whether the

state court's decision unreasonably applied Supreme Court precedent; "[a] petitioner cannot win

habeas relief solely by demonstrating that the state court unreasonably applied Second Circuit

precedent.” Yungv. Walker, 296 F.3d 129, 135 (2d Cir. 2002). Given that the Supreme Court has

not spoken on whether or not the plausible alternative strategy need be "reasonable,” and the circuits

aredivided, this Court cannot say that the Second Circuit's holding that a petitioner need not prove

& (...continued)

"trial strategy” rather than applying Sullivan's "adverse effect” standard. See United States
v. Mays, 77 F.3d 906, 909 (6th Cir. 1996) ("[D]efendant must show not only a conflict but
also that the conflict caused the attorney to make bad choices for his client. In fact, the
incidentsreferred to in defendant's brief of arguably unwise questions by defense counsel of
prosecution witnesses appear to have been part of alosing strategy but they were not the
result of choices made where there were clearly better alternatives. Strickland v.
Washington, 466 U.S. 668, 689, 104 S. Ct. 2052, 2065, 80 L.Ed.2d 674 (1984) (‘Judicia
scrutiny of counsd's performance must be highly deferential’)."); United States v. Kindle,
925 F.2d 272, 275-76 (8th Cir. 1991) ("[T]he defendant must . . . ‘demonstrate an actual
conflict of interest which adversely affected his attorney's performance’ to obtain relief. . . .
The limited record is simply inadequate for us to conclude that there was an actual conflict
of interest and clear prejudiceto appellant. Thealleged omissions by defense counse arenot
enough in the context of the record to constitute clear evidence of aconflict of interest and
prejudice. Such decisions could have been defense strategy, and we give great deference to
counsel's determinationswithin that redm."). Deferenceto "trial strategy” in the context of
aconflict of interest review seems plainly contrary to Supreme Court precedent, asit would
eviscerate the less deferential standard announced by the Supreme Court in Cuyler v.
Sullivan and its progeny. The standard announced in Sullivan was meant to be different
from Strickland. Deferring to trial strategy would render the first prong of Sullivan no
different from Strickland (although Sullivan's presumption of prejudice would still remain
in the second prong).
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that aforegone strategy was "reasonabl €' represents "clearly established" Supreme Court precedent
under AEDPA &
In any event, under either the Second or Eleventh Circuit standard, Skinner has not
shown some plausible defense strategy or tactic that Stewart might have, but did not, pursue.
b. Skinner Has Not Shown, and the Court Cannot Find, Any

Adverse Effect on Stewart's Representation Related to the
Alleged Conflict

Skinner has not alleged any deficiency in Stewart's performance caused by the
possibility that her dismissed indictment would be reinstated on appeal. Even assuming arguendo
the pending appeal created an actual conflict, none of Skinner's challenges to her representation —

secificaly, failureto call certain witnesses, tofilecertain motions, and to appear at hisindictment®?

8y SeeJamesv. Herbert, No. 02-2389, 57 Fed. Appx. 894, 896, 2003 WL 328803 at *2 (2d Cir.
Feb. 13, 2003) (where Supreme Court had not spoken on a particular counsel conflict issue,
and at |east one other circuit court disagreed with the Second Circuit's position on the issue,
the Second Circuit could not say that the state court'scontrary decision "'unreasonably failed
to extend a clearly established, Supreme Court defined, legd principle to [a] Stuation[ ]
which that principle should have, inreason, governed™); Hinesv. Miller, 318 F.3d 157, 164
(2d Cir.) ("Given the many divergent approaches and outcomesin federal courts that have
applied clearly established Supreme Court precedent to the facts at issue and the absence of
any Supreme Court decision concerning this type of [ineffective assistance] claim, wefind
no basis for concluding--as the dissent does--that the Appellate Division's decision here
constituted an unreasonabl e application of clearly established Federal law as determined by
the Supreme Court of the United States."), cert. denied, No. 02-9637, 2003 WL 1609428
(May 15, 2003); DelVallev. Armstrong, 306 F.3d 1197, 1200 (2d Cir. 2002).

Skinner's other allegation, that Stewart allegedly "devel oped an open door relationship with
theHomicidelnvestigationsUnit" and prosecutors(Dkt. No. 19: Traverseat 32), isattributed
by Skinner not to Stewart'scriminal chargesbut to thefact that one of Stewart's other clients
was a cooperator (id.). If representing a cooperator created a conflict, few if any criminal
defense attorneys could be considered conflict free. Moreover, Skinner has not articul ated
how Stewart's alleged relationship to the Homicide Investigation Unit as a result of
representing a cooperator adversely affected Stewart's representation of Skinner.
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—would have been caused by adesire to curry favor with the prosecutor or by afear that vigorously
representing Skinner would harm Stewart'sown case. 1ndeed, the Court hasalready found Skinner's
assertions of Stewart's alleged ineffectiveness to be meritless. (See Point VI above.) See United

States v. Blount, 291 F.3d 201, 211-12 (2d Cir. 2002) (no conflict found where a member of

defendant's attorney'slaw firm had represented the government'switnessin an unrel ated matter, but,
inter alia, defendant failed to show that the prior representation *had any effect” on defense counsel's

performance), cert. denied, 123 S. Ct. 938 (2003); United Statesv. Salerno, 868 F.2d 524, 541 (2d

Cir.) (claimthat counsel'sinvolvement in two Department of Justice investigations created conflict
of interest denied where defendant "has not even attempted a showing of actua conflict of interest
or in any way indicated what possible effect there may have been upon his lawyer's tria
performance, or how theseinvestigationswerein any way related to the present case."), cert. denied,

491 U.S. 907, 109 S. Ct. 3192 (1989); Moseley v. Scully, 908 F. Supp. 1120, 1142 (E.D.N.Y . 1995)

("Evenassuming, arguendo, that these [foregone] motionswere plausibleand likely to succeed, there
issimply no evidence that they were'inherently in conflict with or not undertaken dueto [ attorney's
purported] other loyalties or interests.™), aff'd, 104 F.3d 356 (2d Cir. 1996); see also, e.g., United
Statesv. Bruce, 89 F.3d 886,896 (D.C. Cir. 1996) (rejecting conflict of interest challengewhere"the
defendant has neither demonstrated, nor even suggested, a nexus between the aleged conflict and
these examples of claimed ineffectiveness. If an attorney fails to make a legitimate argument
because of the attorney's conflicting interest (for example, counsel failsto raise a misidentification
defense because to do so might implicate himself or another client), then the Cuyler standard has

been met. But if the attorney'salleged shortcoming is utterly unrel ated to the conflict, the defendant
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cannot make use of the Cuyler presumption of prejudice and must instead proceed under

Strickland."); Buenoano v. Singletary, 74 F.3d 1078, 1087 (11th Cir.) (where petitioner offered "no

evidenceof an adverseeffect" of publication rightscontract on counsels performance, "performance
was not adversely affected by any conflict evenif an actual conflict existed."), cert. denied, 519 U.S.
1012, 117 S. Ct. 520 (1996).

C. It is Not Reasonably Probable that any Conflict Prejudiced Skinner's Case

Itiswell-settled Supreme Court precedent that "adefendant who showsthat aconflict
of interest actually affected the adequacy of his representation need not demonstrate prejudicein

order to obtain relief." Cuyler v. Sullivan, 446 U.S. 335, 349-50, 100 S. Ct. 1708, 1719 (1980);

accord, e.g., Mickensv. Taylor, 535 U.S. 162, 122 S. Ct. 1237, 1245 (2002) ("prejudice will be

presumed only if theconflict has significantly affected counsel's performance--thereby rendering the
verdict unreliable, even though Strickland prejudice cannot be shown™). Initsmost recent decision
on the issue of conflicts, however, the Supreme Court emphasized that it had never applied this
presumption of prejudice outside the context of "multiple concurrent representation.” Mickensv.

Taylor, 122 S. Ct. at 1245.%

& Indeed, the Supreme Court cautioned that its decision should not be "misconstrued” as
extending the Sullivan rule to conflicts involving successive representation:

In resolving this case on the grounds on which it was presented to us, we do not rule
upon the need for the Sullivan prophylaxis in cases of successive representation.
Whether Sullivan should be extended to such cases remains, as far as the
jurisprudence of this Court is concerned, an open question.

Id. at 1245-46. The Supreme Court seemed to distinguish successive representation cases
on the ground that the Sullivan presumption of prejudice only applied where "*a defendant
shows that his counsd actively represented conflicting interests.” Id. at 1245 (quoting

(continued...)
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Inlight of Mickens, thereisno "clearly established federal |aw, as determined by the
Supreme Court of the United States’ mandating reversd of a conviction on a mere showing of a
conflict of interest involving an attorney's conflict because of his or her own legal problems.
Accordingly, on habeasreview, conflict claimsinvolving counsel under indictment or investigation
must satisfy the Strickland standard for proving prejudice, i.e., petitioner must show "areasonable
probability that, but for counsel'sunprofessional errors, theresult of the proceedingwould have been

different,” Mickensv. Taylor, 122 S. Ct. at 1240 (quoting Strickland v. Washington, 466 U.S. 668,

694, 104 S, Ct. 2052, 2068 (1984)). See Montoyav. Lytle, No. 01-2318, 53 Fed. Appx. 496, 498,

2002 WL 31579759 at * 2 (10th Cir. Nov. 20, 2002) (on habeasreview, applying Strickland prejudice
standardto conflict claim involving successiverepresentation), cert. denied, No. 02-9835, 2003 WL
1825142 (May 19, 2003) &

TheSixth Circuit dealt with asimilar factual situationin Smithv. Hofbauer, 312 F.3d

809, 817 (6th Cir. 2003). Smith claimed that "*he was denied the effective assistance of counsd in

& (...continued)
Cuyler v. Sullivan, 446 U.S. at 350, 100 S. Ct. at 1719) (emphasis added in Mickens). The
Sixth Circuit recently stated that "[i]n thewake of Mickens, no court hasapplied the Sullivan
presumption to a case of successive representation.” Mossv. United States, 323 F.3d 445,
460 (6th Cir. 2003) (collecting cases).

& See also United States v. Young, 315 F.3d 911, 914-15 n.5 (8th Cir.) (Sullivan appliesto
cases of "multiple or serial" representation, while Strickland appliesto all other conflicts),
cert. denied, No. 02-9949, 2003 WL 1923315 (May 19, 2003); Beetsv. Scott, 65 F.3d 1258,
1265-72 (5th Cir.) (Cuyler v. Sullivan standard should only gpply to conflict of interest
clams involving multiple representation: "Although the federal circuit courts have
unblinkingly applied Cuyler's ‘actual conflict' and 'adverse effect’ standards to all kinds of
alleged attorney ethica conflicts, a careful reading of the Supreme Court cases belies this
expansiveness. Neither Cuyler nor itsprogeny strayed beyond the ethical problem of conflict
representation.” Court applies Strickland analysis to attorney self-interest conflict from
mediarights agreement.), cert. denied, 517 U.S. 1157, 116 S. Ct. 1547 (1995).
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violation of his Sixth Amendment rights because his attorney was charged with afelony pending in

the same county.™ Smith v. Hofbauer, 312 F.3d at 816. Applyingthe Cuyler v. Sullivan standard,

the state court found no actua conflict of interest that adversely affected Smith's counsdl's

performance. 1d. Thedistrict court denied Smith's habeas petition, also under Cuyler v. Sullivan,

because Smith failed to demonstrate he was adversely effected by counsel's alleged conflict. 312
F.3d at 817. The Sixth Circuit affirmed the district court's decision, but its affirmance was
specifically "based on the fact that Petitioner seeks relief on a basis not supported by clearly
established federal law inasmuch as the Supreme Court has never applied Sullivan's lessened

standard of proof to any conflict other than joint representation.” Smithv. Hofbauer, 312 F.3d at 818

("Becausethe question of whether . . . Sullivan's lessened standard of proof for aclaim of ineffective
assistance of counsel based upon an attorney's conflict of interest for anything other than joint
representation remains an 'open question’ in the jurisprudence of the Supreme Court, Mickens [v.
Taylor], 122 S. Ct. at 1246, and in fact was an open question at the time Petitioner's case was heard,
Petitioner's claim falls because it is not based upon clearly established Supreme Court precedent as
mandated by AEDPA.").

Thus, the only clearly applicable Supreme Court precedent is the Strickland v.
Washington standard, discussed in Point VI.A above. Applying Strickland to Skinner's claim, and
assuming arguendo that Stewart had an actual conflict, there is no reasonable probability that any

conflict of interest prejudiced the outcome of Skinner's case®’ First, as discussed above, none of

& While professional standards may have obligated Stewart to alert Skinner that the charges

againg her could be reinstated on appeal, any such breach is irrelevant to Skinner's Sixth
Amendment claim. The Supreme Court has repeatedly held that "'breach of an ethical
(continued...)
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Skinner's specific complaints about Stewart's representation have any merit. Second, Stewart's
representation of Skinner wasvigorous and able. The Court hasread the entire suppression hearing
and has skimmed the trial transcripts, which reveal that Stewart was well-prepared and vigorously
advocated for Skinner: she moved for suppression of Skinner's identifications and coat, presented
an adequate alibi defense, ably cross-examined witnesses, called into question the credibility of the

State's witnesses, and presented a compelling summation. E.Q., Rosario v. Bennett, 01 Civ. 7142,

2002 WL 31852827 at * 33 (S.D.N.Y. Dec. 20, 2002) (Peck, M.J.) (denying claim that counsel failed
to prepare adequately, in light of court's review of counsel's adequate trial performance); Cromwell
v. Keane, 98 Civ. 0013, 2002 WL 929536 at *20 (S.D.N.Y. May 8, 2002) (Peck, M.J.) (same); see,

€.g., Washington v. United States, No. 00-CV-761, 2002 WL 32074710 at *8 (W.D. Va Apr. 1,

2002) (even assuming conflict existed, strategies that counsel dlegedly failed to pursue, such as
"failureto moveto dismisstheindictment, interview witnesses, submit ajustification defense, recall
[particular witness] or seel a[particular] jury instruction™ were not linked to the actual conflict and
"would only be due to general deficient performance, rather than an attempt to curry favor or a
failureto cooperate[with prosecutor]”.), aff'd, No. 02-6744, 46 Fed. Appx. 705, 2002 WL 31116146

(4th Cir. Sept. 25, 2002), cert. denied, 123 S. Ct. 1605 (2003); United States v. Novaton, 271 F.3d

& (...continued)

standard does not necessarily make out a denial of the Sixth Amendment guarantee of
assistance of counsel.™ Mickensv. Taylor, 535 U.S. 162, 122 S. Ct. 1237, 1246 (2002)
(quoting Nix v. Whiteside, 475 U.S. 157, 165, 106 S. Ct. 988, 993 (1986)); accord, e.q.,
United States v. Taylor, 139 F.3d 924, 930 (D.C. Cir. 1998) ("An ethical lapse is not the
sameasaconflict of interest . . . ."); United Statesv. Gallegos, 39 F.3d 276, 278 (10th Cir.
1994) ("our inquiry isnot whether astate disciplinary rulefor lawyershasbeenviolated. . .,
but whether, everything considered, Appellant's counsel ‘actively' represented conflicting
interests”).
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968, 1009, 1012 (11th Cir. 2001) (Even assuming actual conflict based on counsal's investigation
by same United States Attorney's Office in connection with a different case, defendant "made
absolutely no showing of any adverseeffect resulting from hisattorney'salleged conflict” and record
was "replete with examples of vigorousand relentless attacks' on the government's case by counsel.
Counsel's "aggressive gpproach could hardly be seen as an effective way for an attorney to curry
favor with the government.") (internal quotations omitted), cert. denied, 535 U.S. 1120, 122 S. Ct.

2345 (2002); United States v. Sequame, No. 94-50157, 50 F.3d 18 (table), 1995 WL 115559 at *5

(9th Cir. Mar. 16, 1995) (defendant's claim that the threat of contempt charges created conflict of
interest failed where "there is no indication of any adverse effect on [counsel's] performance’ and
record reflected that counsel ""made numerous objections, conducted significant cross-examination,
and presented a viable defense case-in-chief."), cert. denied, 515 U.S. 1149, 115 S. Ct. 2594

(1995) &

&/ See also, e.q., Jeremiah v. Artuz, 181 F. Supp. 2d 194, 203 (E.D.N.Y. 2002) (examining
"counsd's overall performance” and finding no ineffective assistance where"[t]rial counsel
ably presented petitioner's justification defense throughout thetrial and attempted in cross-
examination to devel op groundsfor questioning the testimony of prosecution witnessesthat
was harmful to petitioner's defense. Counsel aso helped dicit petitioner'strial testimonyin
an intelligible fashion. His summation was an organized and coherent presentation of the
defense position which focused on the justification defense. Notwithstanding the apparent
strength of the prosecution's case, counsel forcefully urged thejury to find areasonabl e doubt
based on an evaluation of the evidence and gaps in the evidence. . . . [E]ven assuming that
counsel committed an oversight or error in judgment . . . petitioner was not deprived of his
right to the effective assistance of counsd . ... "); Walker v. McGinnis, 99 Civ. 3490, 2000
WL 298916 at *7 (SD.N.Y. Mar. 21, 2000) ("[A] thorough review of the trial transcript
revealsthat [petitioner]'s counsel was, infact, competent, tenacious, and thorough throughout
the proceeding."); Harrisv. Hallins, 95 Civ. 4376, 1997 WL 633440 at *6 (S.D.N.Y. Oct.
14, 1997) ("Petitioner offersalaundry list of alleged errors made by defense counsel during
trial, which he claims denied him his congtitutional right to effective assistance of
counsel. . . . Taken in its totdity, petitioner's claim must fail because he has not

(continued...)
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For all these reasons, Skinner's conflict of interest ineffective assistance of counsdl
claim should be denied.

CONCLUSION

For the reasons set forth above, Skinner's habeas claims should be denied. A
certificate of appealability should not beissued on any of Skinner'sclaims. Although thereisalack
of clarity asto the legal standard applicable to conflict of interest ineffective assistance of counsel
claims, Skinner cannot prevail on his conflict claim no matter the standard, so a certificate of
appeal ability should not issue even on that claim.

FILING OF OBJECTIONS TO THIS REPORT AND RECOMMENDATION

Pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b) of the Federal Rules of Civil
Procedure, theparties shdl haveten (10) daysfrom service of this Report to file written objections.
SeealsoFed. R. Civ. P. 6. Such objections (and any responses to objections) shall be filed with the
Clerk of the Court, with courtesy copies ddivered to the chambers of the Honorable Deborah A.
Batts, 500 Pearl Street, Room 2510, and to my chambers, 500 Pearl Street, Room 1370. Any
requestsfor an extension of timefor filing objections must be directed to Judge Batts. Failuretofile

objections will result in awaiver of those objections for purposes of appeal. Thomasv. Arn, 474

&/ (...continued)

demonstrated that counsel's conduct fell below that of areasonable attorney, or that the jury
would have found him not guilty but for counsel's ineffective performance. The record
indicates that defense counsel aggressively pursued pretrial motions . . . cross-examined
witnesses, made objections and motions, and gave a comprehensive summation that tied
together defensestrategiesinan effort to discreditthe Statéscase."); Whitev. Keane, 90 Civ.
1214, 1991 WL 102505 at *6 (S.D.N.Y . June 6, 1991), aff'd, 969 F.2d 1381 (2d Cir. 1992);
Sanchez v. Kuhiman, 83 Civ. 4758, 1984 WL 795 at *4 (S.D.N.Y. Aug. 23, 1984) (" Careful
review of the entire transcript demonstrates that petitioner's trial counsel was both zealous
and competent.”).
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U.S. 140, 106 S. Ct. 466 (1985); IUE AFL-CIO Pension Fund v. Herrmann, 9 F.3d 1049, 1054 (2d

Cir. 1993), cert. denied, 513 U.S. 822, 115 S. Ct. 86 (1994); Roldan v. Racette, 984 F.2d 85, 89 (2d

Cir. 1993); Frank v. Johnson, 968 F.2d 298, 300 (2d Cir.), cert. denied, 506 U.S. 1038, 113 S. Ct.

825 (1992); Small v. Secretary of Health & Human Servs., 892 F.2d 15, 16 (2d Cir. 1989); Wesol ek

v. Canadair Ltd., 838 F.2d 55, 57-59 (2d Cir. 1988); McCarthy v. Manson, 714 F.2d 234, 237-38 (2d

Cir. 1983); 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72, 6(a), 6(¢).

Dated: New York, New Y ork
June 17, 2003

Respectfully submitted,

Andrew J. Peck
United States M agistrate Judge

Copiesto: Rodney Skinner

Beth J. Thomas, Esqg.
Judge Deborah A. Batts
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